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/. 

Jurisdictional Statement 

On May 31. 1944, the appellants, plaintiffs below, filed their 
complaint in the district court for the District of Columbia 
(App. 1-9) praying judgment that certain decisions and rul¬ 
ings of the appellees, defendants in the lower court, which 
denied an application for the reinstatement of an oil and gas 





lease originally issued to the appellant Peterson, be vacated 
and set aside, and that by an appropriate order reinstatement 
of this lease be required of the appellees. (App. 8-9) 

On July 1. 1944, the appellees appeared and moved for sum- 
man’ judgment. (App. 10) 

On August 14. 1944. this motion was granted. (App. 68) 
On August 14, 1944. final judgment passed and was entered 
for the appellees and against the appellants. (App. 69) 

On November 10, 1944, notice of appeal was filed by the 
appellants. (Tr. 55) 

The district court of the United States below had juris¬ 
diction under 

Section 274(d), Judicial Code, as amended; U.S.C., 
Title 28, sec. 400. 

This Court on appeal has jurisdiction under the Code of the 
District of Columbia, Title 18, chap. 2 . sec. 26; Act of March 
3, 1901 31 Stat. 1225, chap. 854, sec. 226. as amended. 
Compare 

Rules 9 and 10(a), as amended. Title II, 
1 General Rules, United States Court of Ap¬ 

peals for the District of Columbia; and 
Rule 73, Federal Rules of Civil Procedure. 


II. 

Statement of Case 

Under the Mineral Leasing Act of February 25, 1920 (41 
Stat. 437, 30 U.S.C., sec. 221), the appellant, Bert O. Peter- 
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son, filed in the General Land Office on August 24, 1926, 
his application for an oil and gas prospecting permit covering 
certain Wyoming lands. This application was granted, the per¬ 
mit issued on November 26. 1929. It is identified as Chevenne 
Serial No. 045174. (App. 2) 

On August 20. 1937, Mr. Peterson entered into an operat¬ 
ing agreement with the appellant. Midwest Holding Company, 
a Montana corporation, of Billings, Montana, for the develop¬ 
ment of this permit. (App. 28-34) 

By this operating agreement it was stipulated among other 
things (App. 29-33): 

(a) By paragraph 2. the appellant company, subject to the 
conditions and reservations elsewhere recited, was given the 
right to enter upon and possess the lands described in the 
Peterson permit for the production of oil and gas, etc. 

(b) By paragraph 3, the appellant company agreed to com¬ 
ply with “each and every condition and requirement of said 
permit, lease or leases." 

(c) By paragraph 4. the appellant Peterson constituted the 
appellant company his attorney-in-fact with power to act for 
him and on his behalf before the Department of the Interior. 

(d) By paragraph 5. the appellant Peterson agreed to as¬ 
sign any lease or leases issued under his permit, either in whole 
or in any part, to the appellant company or other qualified 
party designate, subject to the approval of the Department, etc. 

(c) By paragraph 6. the appellant company expressly prom¬ 
ised to “pay all costs and expenses of development and oper¬ 
ation hereunder, inclusive of all rentals and." etc. (italics 
supplied) 
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(f) By paragraph 7, the appellant company further prom¬ 
ised to pay all royalties due the Government, and otherwise, 
and specifically to pay the appellant Peterson seven and one- 
half percent of production from lands on which the Govern¬ 
ment royalty did not exceed five percent, and two and one-half 
percent of production where the Government royalty was more 
than five percent, 

(g) By paragraph 8. provision was made for the surrender 
of this agreement by the appellant company: and 

(h) By paragraph 9, the appellant Peterson was given the 
right of cancellation and reentry for the failure of the appellant 
company “to comply with each and every provision and re¬ 
quirement of this contract relative to the maintenance of said 
permit and the development of said permit lands”. 

On April 4, 1938, this operating agreement was filed with 
the General Land Office, and thereupon approved. (App. 2; 
Tr. 11) 

tinder date of September 7, 1937, the appellant company 
executed an agreement, styled “Assignment”, with Sha-\Ya 
Petroleum Corporation, of New York City, (App. 25-41) by 
which the Midwest did, in terms, thereby “assign, sell, trans¬ 
fer and set over to said Sha-Wa Petroleum Corporation and 
its successors and assigns, all its right, title and interest in 
and to” the operating agreement of August 20, 1937, with 
the appellant Peterson, and “all operating rights under said 
prospecting permits designated ... as Cheyenne Serial 045174, 
and the land included therein described as”, etc. (App. 26-27) 

This agreement stipulated for the development by the Sha- 
Wa of the Peterson permit and lands in Wyoming, and also 



of another permit and other Government lands in southern 
Montana, identified as the Oler permit. Both of these permits 
and the lands covered were specifically described. 

By this agreement there was reserved to the appellant com¬ 
pany a rental or royalty of $133,950.00 to be paid “out of 
the four and one-half percent ( 4 l /> %) of actual production 
of oil and/or gas. if, as and when obtained, whether from 
the Oler or the Peterson lands. (App. 38) 

By this agreement the appellant company also reserved 
to itself the right of cancellation for default by the Sha-\Va 
corporation, and thereupon to repossess itself of the described 
premises. (App. 39-40) 

This Midwest-Sha-Wa agreement was filed with the De¬ 
partment. (Tr. 11) 

Subsequently, on September 10 and November 17. 1937, and 
April 29, 1938. the Midwest-Sha-W'a agreement was amended. 
(Tr. 29-35) These amendments were also filed with the De¬ 
partment: and thereafter on June 15, 1938, both the original 
Midwest-Sha-W’a agreement and all three amendments thereto 
were approved. (Tr. 11, 38) 

Following on December 29. 1938, the Sha-W’a Petroleum 
Corporation filed, under paragraph 4 of the original Peterson- 
Mid west operating agreement (App. 29-30). an application 
for a lease on the Peterson permit lands. (App. 44-48) 

Accordingly, there issued in course as of December 31, 1938, 
the oil and gas lease here in controversy between the United 
States and Bert O. Peterson, which was received and filed 
in the Land Office at Cheyenne, Wyoming, on June 30, 1939. 
(App. 52-67; 2-3) This lease is further identified as “N“, 




Cheyenne No. 045174, 06 6572. 

Its term is five years. (App. 52; 3) For the first two years 
no cash rental was stipulated, unless oil or gas were discovered. 
(App. 54-55; 2-3) Beginning with the third year or on Jan¬ 
uary 1, 1941, a cash rental of 25c per acre or $110.25 for 
the 440.46 acres leased first was due the United States. (App. 
54-55; 2-3) 

This rental was not paid. (App. 3) ^ 

Next on March 7, 1941, the appellant. Midwest Holding * 
Company, had judgment in the state court for Carbon County, 
Montana, against the Sha-\Va Petroleum Corporation, a certi¬ 
fied copy of which was received and filed in the United States 
Land Office at Cheyenne, Wyoming, on Marc h 10, 1941. 
(App. 49-51) This instrument is a part of the General Land 
Office records in this matter. (Tr. 41) 

By this judgment it is recited that “due and legal service 
of the Summons and Complaint had been made on the defend¬ 
ant and the Court having noted that the default of the de¬ 
fendant had been therefore duly entered", etc. (App. 49) 

By this judgment the Montana court found (App. 50): 

“3. That the defendant has violated the terms and con¬ 
ditions of its contract with plaintiff and has no right 
' therein and no right, title or interest in the lands and 
premises in said complaint described. 

“4. That plaintiff is entitled to judgment declaring 
the said contract no longer binding on plaintiff and no 
further force and effect and all rights in said lands and 
premises, including operating rights, be restored to plain¬ 
tiff/' 



By this judgment the court decreed the Sha-Wa corporation 
was without right in the Peterson lease holdings in Wyoming, 
which were specifically described, and as well in the Montana 
lands under the Oler permit, which also came to be known 
as the Dengler. (App. 50-51) Then with specific reference to 
the Midwest-Sha-Wa contract this judgment concluded (App. 
51): 


. . and that the Plaintiff, Midwest Holding Com¬ 
pany (a Corporation) be and is, released and discharged 
from any further liability under the contract described 
and set out in the complaint and all rights in and to said 
above described lands and premises are returned and re¬ 
stored to plaintiff.'* (italics supplied) 

Admittedly the cancellation effected by this judgment in 
the state court was of the Midwest-Sha-Wa agreement or 



assignment theretofore filed with the Department of the In¬ 
terior and approved by it, as recited in the paragraphs above. 
(App. 35-41) 

Admittedly thereby the appellant company was restored to 

its full estate in the Peterson leasehold. Admittedlv the D 

/ 

partment of the Interior had actual no tice of, the 
as Marchl0,~1941? 

But on June 12, 1941, the register of the local land office 
at Cheyenne, Wyoming, sent the appellant Peterson alone 
notice by registered mail of the existing delinquency in the 
payment of the rental due, and advised him that the lease 
would be recommended for cancellation unless payment were 
made within thirty days. (App. 3) The appellant Peterson 
relied upon the appellant company to pay this rental under 



its operating agreement of August 20, 1937. (App. 3) 

He replied, therefore, by his attorney to the register at 
Cheyenne, Wyoming, in substance, to this effect, but with the 
further word that he would make payment, if the appellant 
company failed to do so. (App. 3-4) 

At the same time he wrote John Wight, his attorney in fact 
of record and the vice-president of the appellant company, at 
Billings. Montana, demanding the payment by that company 
of the 1941 rental. (App. 3-4) 

It is disputed by the parties whether this letter was received, 

■ whether the appellant company ever received from any source 

. 

word of the proposed cancellation of the Peterson lease. (App. 

\ 

3A) But this letter is immaterial under the statute. 

For, it is admitted by all parties to this litigation that no 
notice under Section 17 of the Mineral Leasing Act of Feb¬ 
ruary 25, 1920, as amended by the Act of August 21, 1935 
(41 Stat. 437; 49 Stat. 674, sec. 17; U.S.C. Title 30, sec. 226), 
was ever given the appellant. Midwest Holding Company, or 
received by it. (App. 3-4) 

The register at Cheyenne, Wyoming, did not reply to the 
appellant Peterson’s letter. Nor did anyone else. But on De¬ 
cember 6, 1941, the Commissioner of the General Land Office 
wrote Mr. Peterson with direct reference to his letter that his 
lease had been recommended for cancellation, etc. (App. 4) 
I Promptly, on December 12. 1941. the appellant Peterson once 
' more wrote John Wight demanding payment. But this letter 

j ■■ 

i was returned undelivered. (App. 4) 

Cancellation in form then of the Peterson lease followed 
on December 30, 1941, without further notice to the appel- 
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lants. (App. 4) The General Land Office sent the appellant 
Peterson word of this action on January 13. 1942. Then the 
delinquent rental for 1941, and also the rentals for 1942 and 
1943 were paid by the appellants, or one of them: these pay¬ 
ments were accepted by the United States. (App. 4) • 

Then on January 26. 1943, the appellants formally applied 
to the Department for reinstatement of the lease itself. On Oc¬ 
tober 23, 1943, the Commissioner of the General Land Office 
denied this application. (App. 5) 

Upon appeal to Harold L. Ickes, the Secretary of the In- 
♦ 

terior, the decision of the Commissioner was affirmed on April 
3, 1944. A motion for rehearing timely and properly filed was 
also denied on May 23. 1944. (App. 5-6) 

These administrative proceedings seeking the validation of 
the Peterson lease before the Department were predicated, in 
point of law, upon the appellants' contentions that 
i(l)! Notice of cancellation was not given to the appellant 
company, a lease-owner within the statute, as required by 
Section 17. 49 Stat. 674 . Act of August 21. 1925; 30 U.S.C., 

see*~226; and that 

/ \ 

\(2J The notice of intended cancellation given the appellant 
Peterson on June 12. 1941. was abandoned, and not thereafter 
renewed. (App. 5-6) 

Pending these proceedings and this litigation the interven¬ 
ing application of one Maude L. Brown of date February 11, 
1942. for a lease on the lands embraced in the Peterson permit 
and lease was held in abeyance. (App. 5; 7-8) 


m' 

V 
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III. 

The Statute Involved 

The statute directly involved in this controversy is Section 
17 of the Act of February 25. 1920; chap. 85. see. 17. 41 Stat. 
443, as amended by the Act of August 21. 1935. 49 Stat. 674, 
sec. 17; 30 U.S.C.. sec. 226, which provides: 

ii 

f “Any lease issued after August 21, 1935, under the 
provisions of this section, except those earned as a pref¬ 
erence right as provided in section 223 of this title, shall 
be subject to cancellation by the Secretary of the Interior 
after thirty days’ notice upon the failure of the lessee to 
comply zeith any of the provisions of the lease, unless or 
until the land covered by any such lease is known to 
contain valuable deposits of oil or gas. Such notice in 
advance of cancellation shall be sent the lease ozener by 
registered letter directed to the lease ozeners record post- 
office address, and in case such letter shall be returned as 
undelivered, such notice shall also be posted for a period 

i 

of thirtv davs in the United States Land Office for the 
* * 

district in which the land covered bv such lease is situated. 

¥ 

or in the event that there is no district land office for 
such leased land, then in the post office nearest such land. 
Leases covering lands known to contain valuable deposits 
of oil or gas shall be cancelled only in the manner pro¬ 
vided in section 188 of this title.” (italics supplied) 
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IV. 

Statement of Points 

The district court erred in granting the appellees’ motion 
for summary judgment herein, because 

1. The appellant. Midwest Holding Company, is a “lease 
owner” within the meaning of Section 17 of the Mineral Leas¬ 
ing Act of 1920. as amended by the Act of August 21, 1925, 
49 Stat. 674, sec. 17; 30 U.S.C., see. 226, and 

2. The Peterson lease could not. therefore, be cancelled as 
to it by the cx parte action of the Secretary of the Interior, 
unless the notice required by this statute were given to it; 

3. For the Secretary of the Interior has no discretion but 
to comply with the unambiguous command of the statute. 


V. 

Summary of Argument 

The words ‘‘lease owner” which appear in the controlling 
statute (Section 17 of the Mineral Leasing Act, as amended) 
are broader than the word “lessee”, which this section of the 
statute also uses. That is, the language chosen to express the 
legislative intent subjects the lease to cancellation for failure 
of the lessee to perform, but only upon notice as specified to 
the lease owner. 

Such a “lease owner” is one who like the appellant company 
at bar owns a substantial, vested and recognized interest in 
the leasehold whatever that interest technically may be called. 
This is the conclusion of the courts in their interpretation of 
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similar statutes. 

Moreover, the appellees concede that an assignee of the 
leasehold estate is a “lease owner" entitled to notice. The De¬ 
partment of the Interior has itself in other cases held an oper¬ 
ator under an operating agreement, as is the appellant company, 
to be just such an assignee. Accordingly the test which the 
appellees have themselves laid down has been satisfied. 

Even so, it is then argued that the appellant company is 
not such an assignee as the statute includes among those who 
as lease owners must be given notice of cancellation, because, 
it is said, there is no privity between the Midwest Holding 
Company and the United States. The appellants do not con¬ 
cede that privity of either contract or estate is necessary. A 
"lease owner" is rather the owner of any substantial interest 
in the leasehold estate whether by assignment, sublease, or oth¬ 
erwise. But. if privity between the appellant company and the 
United States be controlling, then that privity exists in the 
contractual relation which has arisen between the Midwest 
Holding Company and the United States upon the express 
assumption by the former of the obligations and burdens of 
the Peterson lease, including its express promise to pay the 
rentals due the Government. 

There is no practice in the Department which excludes the 
Midwest Holding Company from the protection of the statute; 
and there is no consistent interpretation in the Department 
of Section 17 of the Mineral Leasing Act which denies the 
Midwest Holding Company recognition as a “lease owner." 

But. were the Departmental practice otherwise, it does not 
lie within the discretion of the Secretary of the Interior to 
blunt or avoid the point of the statute and to construe away 
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its plain language. It is rather the duty of the Secretary and 
of the Department to give effect to the statute as written and 
accordingly to give notice of cancellation to every person com¬ 
prehended by the words “lease owner", whatever may be the 
individual opinions for the moment of the Department officials. 


VI. 

Argument 

Points of Law 1 and 2 

The appellant, Midwest Holding Company, is a “lease 
owner” within the meaning of Section 17 of the Mineral 
Leasing Act of 1920, as amended by the Act of August 21, 
1935, 49 Stat. 674, sec. 17; 30 U.S.C., sec. 226. 

The Peterson lease could not, therefore, be cancelled as 
to it by the ex parte action of the Secretary of the Interior, 
unless the notice required by this statute were given to it. 

A. The words “lease owner" and “owner" have been con¬ 
sistently construed by the courts to include one situated as is 
the appellant company. 

In this litigation there is no controversy that on June 12, 
1941, when notice of cancellation was mailed the appellant 
Peterson because the rental due for that year had not been 
paid both Mr. Peterson and the Midwest Holding Company 
were vested with substantial interests in the Peterson lease. 
Mr. Peterson, (1) because of his rights as the original lessee, 
and as well (2) to the royalties reserved to be paid him out 
of production by the Midwest Holding Company, and (3) of 
his right of cancellation and reentrv for the latter’s default. 

o 0 
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The Midwest Holding Company, because of its ownership 
at that time of Mr. Peterson's entire estate in this leasehold 
save only as burdened (1) by the royalties to be paid him 
and as restricted (2) by his right of reentry for default. 

Here note is made that by the judgment of the Montana 
court the contract or “assignment" previously entered into be¬ 
tween the Midwest and the Sha-Wa Petroleum Corporation had 
been cancelled out for all purposes on March 7, 1941; a certified 
copy of that judgment, filed with the Department and thereby 
brought to the notice of the Department as early as March 
10, 1941. 

The narrow question, which is basically determinative of 
this litigation, is only whether the appellant company in these 
Circumstances is a “lease owner" within the sweep of the con¬ 
trolling statute, to which then the statutory notice must be 
given to effect a cancellation of the lease. 

' At the outset there is the language of the lease itself con¬ 
formable to the statute (App. 66) that 

“. . . If the lessee shall fail to comply with the provi¬ 
sions of the Act, or make default in the performance of 
any of the terms, covenants, and stipulations hereof and 
such default shall continue for a period of 30 days after 
service of written notice thereof by the lessor, the lease 
may be canceled by the Secretary of the Interior in accord- 
anc with section 17 of the Act. as amended. . . .“ 

The statute, to which express reference is here made as a 
condition of the leasing (49 Stat. 674, sec. 17; U.S.C., Title 
30, sec. 226), stipulates with precision that the Peterson lease is 
. . subject to cancellation by the Secretary of the 
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Interior after thirty clays’ notice upon the failure of the 
lessee to comply with any of the provisions of the lease, 
. . (italics supplied), 
but only upon the condition that 

I . “. . . notice in advance of cancellation shall be sent the 

I 

j • lease owner by registered letter directed to the lease own- 

9 • < 

ers record post-office address,” etc. (italics supplied) 

\ First, of importance in construing this language is the evi¬ 
dent distinction drawn by the Congress between the original 
lessee for whose default cancellation may be had and the 
lease owner who is entitled to notice. It is not to be disputed 
that the lease owner intended is or may be another altogether 
than the lessee. 

Of equal importance is it to note also that the Congress in 
this statute did not write that notice of cancellation should be 
given only to the lessee or his assignee. And it is not to be 
denied that the words “lease owner” are far more compre¬ 
hensive, indeed, in their sweep than either or both the words 
“lessee” and “assignee”; broader by far than any words or 
combination of words which restrict thus narrowly the “lease 
owner” to the “lessee” or his “assignee”, and no other. 

That is. in such circumstances the content of judicial deci¬ 
sion, without substantial exception, is to construe the appellant 
company to be a “lease owner” of the Peterson lease, who 
accordingly on June 12, 1941, was entitled to the statutory 
notice. 

In Robitison v. Jones, 119 Kan. 609, 240 Pac. 957, there 
was drawn in question the impact of a Kansas statute impos¬ 
ing a tax upon oil and gas wells. Specifically, the statutory pro- 
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vision in issue read (240 Pac. 958): 

. . Provided, that such portion of the valuation of 
the oil or gas wells as represents the lessor’s interest, or 
royalty interest, therein shall be assessed to the owner 
thereof and the remaining portion or working interest 
therein shall be assessed to the owner of the lease, together 
with the other property assessed in connection therewith.” 
(italics supplied) 

The plaintiffs in the Robinson case were the owners of over¬ 
riding royalties. They asserted that within this statute they 
were not owners of the oil and gas leases on account of which 
as owners they had been assessed for taxation. The Kansas 
Tax Commission had agreed with them. 

But the Supreme Court of Kansas with direct application 
to the litigation at bar first analyzed the ownership of an oil 
and gas lease in these words (240 Pac. 957): 

. . A landowner, calling himself lessor, gives to an¬ 
other called lessee an instrument called an oil lease, in the 
common form. As consideration for the grant, the owner 
is to receive one-eighth of the oil produced. This interest 
is called royalty. The lessee’s seven-eighths interest in the 
oil produced is called the working interest. The lessee, 
who may be designated as A., assigns to B. all his interest 
as lessee in five-eighths of the oil produced, together with 
A’s privilege to enter upon the land and operate and pro¬ 
duce. B. then assigns to C. all his interest in three-eighths 
of the oil produced, together with the privileges of the as¬ 
signor and the lessee to enter upon the land and operate and 
produce. C. enters upon the land and operates and pro- 
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duces oil. The lessee, A., then assigns to X. one-eighth 
of the oil which may be produced pursuant to the lease, 
and B. assigns to Y. one-eighth of the oil which may be 
produced pursuant to the lease. X. and Y. have no con¬ 
nection with operation or production. The full extent of 
their relation to the lease is that, if oil be produced, they 
shall each receive one-eighth of it, delivered by the oper¬ 
ator in tank or pipe line.” 

Here in substance is the precise situation in the abstract 
which in a more simple form the ownership of the Peterson 
lease presents. The United States, the lessor, has leased to the 
appellant Peterson, reserving to itself rentals or royalties to 
be paid out of production, etc. The appellant Peterson has in 
turn set over to the appellant. Midwest Holding Company, all 
his interest in something like 95% of the oil and gas to be 
produced from the demised lands and all his right of posses¬ 
sion, of entry and of present enjoyment. Conversely, he has 
reserved to himself out of his leasehold estate only a small 
percentage of the production which he anticipates and the right 
to cancel and reenter for the default of the appellant company; 
nothing more. 

The Kansas court writes of this transaction between Mr. 
Peterson and the company as an assignment. It recognizes the 
company as an owner of the lease (240 Pac. 959): 

“. . . As indicated in the illustrative case, it is common 
for portions of these interests to be found in the hands 
of several persons. In the present case, one-half of the 
one-eighth royalty was assigned, and each owner was as¬ 
sessed $12,000 on account of his one-sixteenth interest. 
The lessees Robinson and Shelley each retained a one- 
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sixteenth part of the working interest. Their assignee re¬ 
tained a one-thirty-second part, and his assignee, the 
operator, held eight-sixteenths. The remainder of the 
working interest was divided between half a dozen own¬ 
ers of overriding royalties. It is quite manifest that each 

one of the two owners of the lessor's rovaltv should be 

0 0 

assessed according to his interest. The rule that words of 
singular number may be extended to several persons (R.S. 
77-201) governs, and the words ‘owner thereof.’ become, 
in practical application of the statute, ‘owners thereof.’ 
The same is true of the working interest. The phrase 
‘owner of the lease,’ was applied to that interest in the 
same sense that ‘owner thereof’ was applied to the lessor’s 
interest. The phrase means ouiicr of the working interest, 
and. under the rule adverted to, includes all who share in 
that interest. The fact that owners of overriding royalties 
have no privilege to operate and produce, and get nothing 
until there is oil to divide, is not important. In those re¬ 
spects they are in the same situation as the grantor of 
the license, ‘the lessor’.” (italics supplied) 

To the same point in varying situations are these decisions: 

Callender v. Crossfield Oil Syndicate. 84 Mont. 
263, 275 Pac. 273 (owner of equity in oil lease 
covered by statute affecting “owner of any lease¬ 
hold for oil and gas pu rposes” ) : 

Chicsa & Co. v. Dcs Moines, 158 la. 343, 138 
N. W. 922 (lessee of propert y is an owne r); 
Nallezn Eaves, (Tex. Com. App.) 5 S. W. (2d) 
500 (owner under special assessment, eminent 
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domain and condemnation statutes embraces 


holders of every kind of lien, claim or equity in 
property involved); 

Sorg z\ Crandall, 233 Ill. 79, 84 X. E. 181 
(under Illinois mechanic's lien statute an^^iiafit 
is anyone having an interest in the land in ques¬ 
tion) ; 

Webber etc. Co. v. Erickson, 216 Mass. 81, 102 
X. E. 940 (notice to the o wner of property af- 
fected requires notice to others than owner of 
the fee); 

Dugan v. Cedar County, 87 Xeb. 689. 128 X. \Y. 
29 (ownero^Jflflii taken for highway purposes 
applies to all ™ interes t); 

Brigham City z>. Chase, 30 Utah 410, 85 Pac. 
436 (under eminent domain statutes an owner 
is anvone having anv lawf^WiTtfc'rest in the 
property to be condemned); 

Judd v. Land in, 211 Minn. 465, 1 X. W. (2d) 
861 (sublessgf is rgal p r ^p />rt y within 

meaning of Minneapolis building code); 

Graf. v. State, 1 IS Xeb. 485. 225 X. \V. 466 
(an owner includes anyone with an equitable 
ripfht or interest-in land): 

Board of Commissioners z\ Northzeestem Mu¬ 
tual Life Insurance Co., 114 Xeb. 596, 209 X.W. 
256 (real estate under 

statute authorizing special assessments for drain¬ 
age districts): 
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Woodstock etc. Co. v. Charleston etc. Co., 84 
S. C. 306. 66 S. E. 194 (landowner is any per- 
son with interest in property affected bv con- 
demnation): 

Loco Sutherland, 38 Mich. 168 (under home¬ 
stead exemption statute o\ vner includes anyone 
with a claim oj;.,interest, in the property); 
Texas etc. Company v. Smith, 108 Tex. 265, 
192 S. W. 533 (owner as used in statutes fre¬ 
quently denotes one holding in his own r ight 
but with less than absolute title); 

State v. Wheeler, 23 Nev. 143, 44 Pac. 430; 
Benjamin t\ Wilson, 34 Minn. 517, 26 N. W. 
725; 

Baltimore & Ohio Rd. Co. t\ Walker, 45 Ohio 
St. 577, 16 N. E. 475; 

National Bond etc. Co. v. Anderson, 99 Minn. 


137, 108 N. W. 861: 

50 C. J. 770-775. sec. 48 et seq.: 

42 Am. Jur. 215, sec. 38. 

In pari materia with the statutes directly construed in many 
of these decisions Section 17 of the Act of August 21, 1935, 
is to be classified as a remedial statute; that is, a statute 
which gives a remedy for the cancellation of unproductive oil 
and gas leases. The first statute (Sec. 17, chap. 85, Act of 
Congress of February 25, 1920, 41 Stat. 437, at 443) gave 
no remedy at all. 

Under the original Mineral Leasing Act the sole remedy of 
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the United States to effect forfeiture or cancellation was by 
Section 31, which stipulated for cancellation by appropriate 
proceedings 

. . in the United States district court for the district 
in which the property, or some part thereof, is located 
whenever the lessee fails to comply with any of the pro¬ 
visions of this Act, of the lease, or of the general regu¬ 
lations . . 


Otherwise stated, under the Act as originally enacted, un¬ 
less perhaps by the express recital of its terms an oil and gas 
lease itself provided for summary cancellation upon default, 
there was in no case an administrative remedy available. In 
every case cancellation as such by the United States required 
the judgment of a court. 


In summary then the appellants make the point that Section 
17 of the Mineral Leasing Act, as amended, is a remedial stat¬ 
ute, which not only gives a summary remedy for the cancel¬ 
lation of outstanding, undeveloped oil and gas leases in default, 
but also particularly designates the manner of cancellation and 


the class of persons against whom this remedy is effective. The 
class indicated is embraced by the words “lease owner."--- 
Accordingly, in line with the authorities cited and their ex¬ 
press holdings these words will be liberally construed to include 
/anyone with an interest in the leasehold to be cancelled out, 
^bectainly anyone with an interest of record in the Department 
itself, acquired with the Departm ent’s knowledge and express 
approval. . 


We sul 


n jud 


decision the 


appellant, Midwest Holding Company, is a “lease owner” 
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within Section 17 of the Mineral Leasing Act, as amended, 
and as such is entitled to the statutory notice as an indispensable 
condition precedent to the cancellation of the Peterson lease. 

B. The Department of the Interior has itself consistently 
recognized an operating agreement as in fact an assignment 
of a leasehold interest, and the operator under such an agree¬ 
ment accordingly as an assignee or ozener of the lease. 

In the court below and in the Department the appellees 
strenuously argued that only an assignee of the original lease¬ 
hold was a “lease owner” within Section 17 of the Mineral 
Leasing Act, as amended. Further they argued the appellant 
company was not an assignee of the Peterson lease, or of any 
interest therein, and was therefore not entitled to the notice 
due a ‘‘lease owner.” Rather they contended, it was at most 
a sublessee without privity of contract between it and the 
United States and accordingly without the scope of Section 17. 

The appellants’ first response to this suggestion is that prior 
to this controversy the Department of the Interior has itself 
consistently recognized an operator under an operating agree¬ 
ment as an assignee of an interest or estate in the leasehold. 
That is, it has considered an operating agreement an assign¬ 
ment pro tan to of the lessee’s estate, and the operator on the 
demised premises under such an agreement the assignee of 
a direct and immediate interest in the lease itself. Such has 
been the departmental practice. 

For. first, the Department has stipulated for the United 
States by Section 2, subparagraph (p) of the Peterson lease 
that the lessee Peterson is (App. 61) 

“(p) Assignment of lease. —Not to assign this lease or 
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any interest therein by an operating agreement or other¬ 
wise, nor to sublet any portion of the leased premises, 
except with the consent in writing of the Secretary of 
the Interior first had and obtained.” (italics supplied) 
This lease is a standard form which is in current use in the 
Department. In this form the Department speaking through 
its General Land Office has given expression to its general 
understanding of the matters covered by an oil and gas leas¬ 
ing, particularly its understanding of the relation between the 
United States, the lessor, and those who in the field and in 
the normal progress of the development of the leased premises 
actually carry on the work of discovery and production. It is 
of the utmost significance that prior to this controversy the 

! )epartment and the General Land Office recognized an oper- 
ting agreement such as that held by the appellant company 
s a device by which an assignment of an oil and gas lease 
r of an interest therein could be effected. 

In the Peterson lease itself and generally theretofore in like 
cases the view of the Department, as is evidenced by the lan¬ 
guage of the leasing agreement, has been that an assignment 
and an operating agreement were of a kind, that the customary 
operating agreement was in fact a species of assignment to 
be so designated and dealt with. 

Significantly, in the Peterson lease, and in the excerpt there¬ 
from. which is quoted above, the Department and the General 
Land Office have specifically associated an operating agree¬ 
ment with an assignment rather than with a subleasing of “a 
portion of the demised premises.” Plainly, heretofore the ap¬ 
pellees and their learned counsel have not thought of the oper¬ 
ator who works the demised premises under an operating 
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agreement as a sublessee of any part of those premises. 

Else, certainly subparagraph (p) of Section 2 would have 
read, in substance, that the lessee should not 

. . sublet any portion of the leased premises by an 
operating agreement, or otherwise.” etc. 

This interpretation of an operating agreement as reflected 
in the actual language of the Peterson lease itself is borne out 
and emphasized by the consistent holdings heretofore of the 
Department and the General Land Office. Express quotation 
is instructive. 

On October 25, 1928. the Department in construing Section 
27 of the Mineral^Lcasing Act voiced this opinion (52 L. D. 
359): 

“From the beginning the department has recognized 
tha^drilling or operarij]g_agj^ernent with a permit holder 
^nav^n effeetbe an assignment of the"'peTms, or of an 
interest therein, in its Regulations of March 11, 1920, 
under the Leasing Act (Cir. #672, 47 L. D. 437, 471) 
it is stated: ‘A drilling contract carrying with it a right 
in the proceeds, or in the land itself, will be considered 
an interest in the lease ... As to permits, the situation is 
different. If a contractor desires to be recognized by the 
department in connection with a permit, it will be neces¬ 
sary for him to file his contract for approval. . . . 

“Under the form of operating agreement submitted, the 
operator is given full control of the permit and there is 
merely a reservation of an unspecified royalty interest to 
the permittee. If such an agreement were submitted to the 
department for approval it would in all probability be con- 


sidered an assignment of the permit involved ” (italics 
supplied) 

Earlier in Denver Exploration & Development Company, 
Assignee of Smith, 50 L. D. 652-655, decided October 9, 492*- 
the Department said that: 

“in the case of a lease, the ji^signgg^whedier acquir¬ 
ing a portion of the area leased or all of it, acquires an 
obligation to the United States with respect thereof of 
the same character as though a lease had issued to him 
in the first instance. The same is true where there is an 
assignment of a prospecting permit irnt^gtij|^” 

In Associated Oil Company, the opinion of the Department 
rendered October 21 ^19 25/ ran (51 L. D. 241): 

“Inquiry by Hone, Attorney for Association—“What 
rights and interests die department allows a permittee to 
give an operator in an operating agreement and not have 
it considered an assignment of the permit'? 

“The answer to this is that any right or interest in 
the permit given to the operator constitutes an assignment 
to the extent of the right or interest so conferred. An 
agreement under which the permittee remains in sole con¬ 
trol of the premises and responsible to the Government 
under the permit, and the operator is his agent only, 
would not constitute the latter the assignee, in whole or 
in part of the permit: . J. The determination of the ques- 

/ tion as to whether any proposed arrangement is or is not 

f 

an assignment or merely an operating agreement must be 

1 

\ made upon a full disclosure of all facts in the case and 
'''cannot be reached as an abstract proposition of law.’* 
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Subsequently, on December 15, 1925, the Department am¬ 
plified this view with direct application at bar to the appellant 
company’s rights (51 L. D. 308): 

“In my opinion of October 21. 1925, to which your 
client also referred, it was pointed out that an operating 
agreement which gave the operator anything more than 
compensation for services rendered as employee or agent 
of a permittee or lessee constitutes an interest or holding 
under the Act of February 25,1920. It was further pointed 
out . . . and it was suggested that an operating agreement 
which made the operator the real party in interest as to 
a permit or lease, with the permittee or lessee merely hold¬ 
ing a royalty, would be construed as an assignment, de¬ 
spite its form . . ” (italics supplied) 

We emphasize these holdings in the Department of the In¬ 
terior not because the appellants contend that the Peterson- 
M id west operating agreement must be in effect an assignment 
of an interest in the Peterson leasehold to constitute the appel¬ 
lant company a “lease owner” within Section 17 of the Mineral 
Leasing Act now in effect, but solely because the appellees and 
their counsel have contended below in this litigation that onlv 
by an assignment could the appellant company be such a “lease 
owner” as is entitled under the Act to notice of cancellation. 

It is the appellants’ position that a substantial, vested interest 
created by any device whether designated an assignment, a 
sublease, or by seme other name suffices to make one a “lease 
owner” to whom the statutory notice must be given. But the 
argument on the part of the appellees has been that an assignee 
of an immediate interest in the leasehold alone comes within 
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the sweep of the statute. 

It is by them conceded, in other words, that an assignee 
of the appellant Peterson's leasehold, in whole or in part, is 
a “lease owner," and that to him notice of cancellation is a 
prerequisite to cancellation. But, they argue, the appellant com¬ 
pany is not such an assignee. 

The appellants in reply note first the prior departmental 
rulings and the phraseology of the standard oil and gas lease 
current in the Department, which are directly to the contrary 
of the appellees' position now. 

We submit that the Department of the Interior is itself 
authority at bar for the position of the appellants, viz., that 
the Secretary must give the statutory notice to the appellant 
company as a “lease owner” under the statute. 

C. There is privity between the United States and the ap¬ 
pellant. Midwest Holding Company, under the operating agree¬ 
ment at bar, if privity be necessary to constitute the latter a 
“lease owner.” 

But, even though the Department of the Interior and the 
General Land Office have consistently heretofore recognized 
an operating agreement like that of the appellant company as 
an assignment pro tanto of the first lessee's rights and estate, 
it is argued further that such an assignment cannot make the 
operator or assignee a “lease owner" for want of privity either 
of contract or of estate with the United States, the lessor. 

It is conceded, and is not to be denied, that the operating 
agreement between the appellants has worked an assignment 
by Peterson to the Midwest Holding Company (1) of the right 
to the exclusive possession and control within the terms of 
the lease of the demised premises, and (2) of the right to 
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develop thereon within the terms of the lease and to the ex¬ 
clusion of all others oil and gas, etc. It is further conceded, 
and not to be denied, that of his original leasehold estate the 
appellant Peterson has withheld or reserved only (1) certain 
rentals to be paid out of production and (2) the right of re¬ 
entry for the operator's default. 

That the assignment of these rights and interests, as the 
Department has itself construed the facts at bar in other cases, 
is of a substantial, vested and recognized estate or interest 
is further conceded, and likewise is not to be denied. But the 
argument for our adversaries is then that, even so, there is 
no privity between the operator and the United States. The 
operator cannot, therefore, be a “lease owner.” 

We repeat: In the view of appellants’ counsel the play to 
be given the words “lease owner” in Section 17 of the Act 
is not thus to be narrowed, does not turn upon any such tech¬ 
nical consideration. It is wholly immaterial, counsel for the 
appellants contend, whether the appellant company be a true 
common law assignee or a sublessee under the appellant Peter¬ 
son, whether there be privity between the United States and 
the Midwest Holding Company. 

Yet, if privity with the United States be of importance in 
determining whether the appellant company is a “lease owner.” 
then, it is submitted, that privity exists. 

We note again that by paragraph 3 of its operating agree¬ 
ment the appellant company promised to “comply with each 
and every condition and requirement of said permit, lease or 
leases.” etc. By paragraph 6 it expressly promised to “pay all 
costs and expenses of development and operation hereunder, 
inclusive of all rentals” etc. (App. 29-31) 
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These undertakings as a part of the operating agreement 
in effect the United States has accepted by the approval given 
in the Department of the Interior. We need not pause to in¬ 
quire whether such acceptance is indispensable. 

It suffices certainly that the operator’s promise has been 
given the appellant Peterson that it will pay the United States 
the rentals due and perform the stipulations otherwise of his 
lease, and that the United States has accepted this promise. 

The familiar principle then of 

Lazcrcncc v. Fox, 20 X. Y. 268, 
applies. There is then privity directly raised between the United 
States, the lessor, and the appellant. Midwest Holding Com¬ 
pany, the assignee pro lan to of the Peterson leasehold. The 
United States may sue the appellant company directly to en¬ 
force the promise which it has thus given. Compare 

IVilliston on Contracts, (Rev. ed.. 1936) Vol. 2, \ 

pp. 1030 et seq., secs. 347 et seq.; p. 1066. sec. 

365; p. 1103, sec. 381. 

There is in Wyoming where the Peterson lands are located 
express recognition by the courts of this doctrine in 

Kirch z\ Nicholson, 42 Wyo. 489, 297 Pac. 3 

Moreover, the principle of these authorities has recently 
been directly applied in the case of an oil and gas lease as 
between the original lessor and those claiming interests after 
his lessee. See 

Hartman Ranch Co. v. Associated Oil Co., 10 
Cal. (2d) 232, 73 Pac. (2d) 1163. 

Compare further 

Adams z\ Shirk, (C.C.A., 7th Cir.) 117 Fed. 

801: 



i 
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Springer v. DeWolf, 194 Ill. 218, 62 X. E. 542; 
Zinzecll Co. v. Adams. 144 X. V. S. 817; 

Bank of America National Trust & Savings As¬ 
sociation z\ Moore, 18 Cal. App. (2d) 522, 64 
Pac. (2d) 460; 

68 Beacon St., Inc. v. Sohier, 289 Mass. 354, 
194 X. E. 303; 

Gusman v. Mathews, 29 Ohio App. 402, 163 
X. E. 636. 

It is settled law as well as accepted practice in the Depart¬ 
ment of the Interior that an operator under an operating 
agreement is an assignee of the leasehold and of the original 
lessee under the United States. It is conceded that such an 
operator has the real and substantial interest which the De¬ 
partment expressly recognizes. In these circumstances it is not 
apparent that privity between the United States and the oper¬ 
ator must appear before the latter is entitled under the statute 
to notice of cancellation. 

But, if such privity is determinative, as adversary counsel 
have contended, then the authorities cited here abundantly 
establish the existence of that relation. 

We submit again upon the basis of the contentions here¬ 
tofore made on the part of the appellees, the appellant com¬ 
pany is a “lease owner.” To it the statutory notice was re¬ 
quired as an indispensable condition precedent to cancellation. 
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Point of Law 3 

For the Secretary of the Interior has no discretion but 
to comply with the unambiguous command of the statute. 

The appellants' action at bar is not designed to control the 
discretion of the Secretary of the Interior or of any branch 
of the executive department of the Government. Rather the 
purpose of this suit is that the court declare, as is the function 
of the judiciary, the failure of the Secretary and of the De¬ 
partment to follow the law in executing the discretion which 
the Secretary has admittedly exercised under Section 17 of 
the Act. 

Clearly, where annual rentals are not paid on an outstanding, 
unproductive oil and gas lease the Secretary is vested with a 
discretion to cancel out in the public interest. But when the 
Secretary has exercised that discretion whether directly or 
through subordinates his action in carrying out tm littiisi-n-n 
must conform to the statute which Congress has enacted. 

Else. the^cTT'S.i:!t,'tiun unillUJslionably vested by the Congress 
in the Secretary of the Interior is unbridled, and becomes a 
law unto itself. That is, if the discretion which the Secretary' 
undoubtedly has to cancel out the Peterson lease is interpreted 
to mean that in executing the cancellation the Secretary may 
override the plain language of the statute which points out 
the steps to be taken to cancel, then there is indeed executive 
absolutism. 

But such is not the law as the Supreme Court of the United 
States has been at pains to point out in 

Wilbur . Secretary of thc^jjJjjUax^^United 
States ex rcl. Kruslutf^lSO U. S. 306, 50 S^p. 


I 
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Ct. Rep. 103, 74 L. ed. 445. 

In the Krushnic case, as at bar. the interpretation and ap¬ 
plication of the Mineral Leasing Act of February 20, 1920, 
was drawn in question. Paralleling the controversy at bar there 
the Secretary of the Interior had applied the terms of that 
statute in such a way as to hold invalid and void the placer 
mining claim of the relator Krushnic. 

The question common to both the Krushnic case and that 
at bar is whether the Secretary applied to the facts before 
him the plain language of the controlling statute. 

Specifically, in Wilbur, etc., v. United States ex rel. Krush¬ 
nic, supra, the Supreme Court directed the issuance of a writ 
of mandate upon this ground (280 U. S. 319): 

“In this case, the Secretary interpreted and applied a 
statute in a way contrary to its explicit terms, and, in so 
doing, departed from a plain official duty." 

Reliance is had in reaching this conclusion upon the earlier 
language of the court in Roberts v. United States, 176 U. S. 
221, 20 Sup. Ct. Rep. 376. 44 L. ed. 443, which we quote 
here as the rule in point (176 U. S. 231): 

“. . . Every statute to some extent requires construc¬ 
tion by the public officer whose duties may be defined 
therein. Such officer must read the law, and he must 
therefore, in a certain sense, construe it, in order to form 
a judgment from its language what duty he is directed 
by the statute to perform. But that does not necessarily 
and in all cases make the duty of the officer anything 
other than a purely ministerial one. If the law direct him 
to perform an act in regard to which no discretion is 
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committed to him, and which, upon the facts existing, 
he is bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in some 
degree, a construction of its language by the officer. Un¬ 
less this be so, the value of this writ is very greatly im¬ 
paired. Every executive officer whose duty is plainly 
devolved upon him by statute might refuse to perform 
it, and when his refusal is brought before the court he 
might successfully plead that the performance of the duty 
involved the construction of a statute by him. and there¬ 
fore it was not ministerial, and the court would on that 
account be powerless to give relief. Such a limitation of 
the powers of the court, we think, would be most un¬ 
fortunate, as it would relieve from judicial supervision 
all executive officers in the performance of their duties, 
whenever they should plead that the duty required of 
them arose upon the construction of a statute, no matter 
how plain its language, nor how plainly they violated their 
duty in refusing to perform the act required.” 

See to the same point 

Ballinger v. United States ex rcl. Frost, 216 

U. S. 240. 30 Sup. Ct. Rep. 338. 54 L. ed. 464; 

Lane v. Hoghtnd. 244 U. S. 174, 37 Sup. Ct. 

Rep. 558, 61 L. ed. 1066: 

♦ Work v. United States ex rel. Lynn. 266 U. S. 

1161, 45 Sup. Ct. Rep. 39. 69 L. ed. 223; 

1 W'orfc, Secretary of the Interior, v. United States 

iex rel. McAlester-Edzeards Coal Company, 262 

\j. S. 200, 43 Sup. Ct. Rep. 580. 67 L. ed. 949: 

\ 

% 

\ 
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Work, Secretary of the Interior, z\ United States 
ex rel. Hosier, 261 U. S. 352. 43 Sup. Ct. Rep. 
389. 67 L. ed. 693; 

Garfield, Secretary of the Interior . v. United 
States ex rel. Goldsby, 211 U. S. 249, 29 Sup. 
Cl Rep. 62, 53 L. ed. 168. 

It is manifest that at bar the discretion of the Secretary 
of the Interior exercised as he sees the public interest to 
cancel out the Peterson lease is in nowise to be controlled 
or restrained. But that discretion exercised, the court is to 
declare whether the Secretary has followed the statute in ef¬ 
fecting the cancellation. Such is, indeed, the very function 
of the judiciary’ itself, which in nowise infringes upon the 
prerogatives of the executive. 


VII. 

Conclusion 

The necessary conclusion to be drawn from the admitted 
facts at bar is that the Secretary of the Interior did not fol¬ 
low the plain command of Section 17 of the Mineral Leasing 
Act, as amended, in attempting a cancellation of the Peterson 
lease. Absent notice by registered mail to the appellant com¬ 
pany as a “lease owner” within the sweep of this statute, there 
has been no cancellation certainly as to it. 

Accordingly, the Secretary and the Department are under 
the plain, legal duty to recognize the lease in issue as valid; 
that is. certainly as against the appellant company and its 
rights under its operating agreement and until compliance be 
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had with the statute. 

The judgment of the district court should be reversed, the 
cause remanded with instructions to deny the motion for sum¬ 
mary judgment and to proceed on the merits according to law. 

Respectfully submitted, 

WALTER D. MOYLE, 

RALPH P. WAXLESS. 

MOYLE & WAXLESS. 

Attorneys for Appellants 
1109 Earle Building. 
Washington, D. C. 

Of Counsel: 

Rockwood Brown. 

Suite 4. The Montana 
Xational Bank Building. 

Billings. Montana. 

Ernest H. Oliver, 

1109 Earle Building, 

Washington, D. C. 









J 

i 


I 

I 

i 

i 

i 

i 

i 


i 

i 


JOINT APPENDIX 


I 

I 

j 

i 

| 

i 



INDEX 


Complaint (appellants’) for declaratory judgment. 


Final judgment ...... 


Exhibits (appellants’) in oppostion to motion 
for summary judgment: 


1. Judgment of cancellation by district court 
for Carbon County. Montana... 


Pages 
..1-9 

_69 


.49-51 


2. Lease of December 31. 1938. between the 

United States and Bert O. Peterson__52-67 


Exhibits (appellees’) in support of motion 
for summary judgment: 

1. Defendants’ Exhibit 1—Appeal from General 

Land Office...11-24 


2. Defendants' Exhibit 2—Motion for Rehearing.25-29 

3. Defendants’ Exhibit 3—Operating Agreement 

on Prospecting Permit ...28-34 

4. Defendants’ Exhibit A —Assignment.35-41 

5. Defendants’ Exhibit 4a-Agreement for amend¬ 

ment to assignment.42-43 

6. Defendants’ Exhibit 5—Application for lease, 

etc. 


Memorandum for the Clerk... 

Motion (appellees’) for summary judgment. 


44-48 

_ 68 

_10 















IN THE DISTRICT COURT 
OF THE UNITED STATES 

FOR THE DISTRICT OF COLUMBIA 


BERT O. PETERSON, 

Armstrong, Iowa, 
and 

MIDWEST HOLDING COMPANY, 
Billings, Yellowstone County, Montana, 

Plaintiffs, 

vs. 

HAROLD L. ICKES. Individually and as 
Secretary of the Interior, 

OSCAR L. CHAPMAN, Individually and as 
Assistant Secretary of the Interior, 
and 

FRED W. JOHNSON, Individually and as 
Commissioner, General Land Office, 
Department of the Interior, 

Defendants. 


Civil 

Action 

No. 

24491 


COMPLAINT FOR DECLARATORY JUDGMENT 

(R- pp. 1-9) 

1. Defendant Harold L. Ickes is Secretary of the Interior 
of the United States; defendant Oscar L. Chapman is Assist¬ 
ant Secretary of the Interior of the United States; and de¬ 
fendant Fred \Y. Johnson is Commissioner of the General 
Land Office, Department of the Interior, This Court has 
jurisdiction over said defendants, all of whom are located in 
the District of Columbia, and has jurisdiction to entertain a 
Complaint for Declaratory Judgment against them. Said 
defendants are sued individually and in their official capacities. 

2. Plaintiff Bert O. Peterson is an individual, residing at 
Armstrong, Iowa, and plaintiff Midwest Holding Company 



is a corporation existing under and by virtue of the laws of 
the State of Montana, with its principal place of business at 
Billings, Yellowstone County, Wyoming. 

3. The individual plaintiff, Bert O. Peterson, on August 
24, 1926, filed an application for an oil and gas prospecting 
permit on certain Wyoming lands under the Mineral Leasing 
Act of February 25, 1920 (41 Stat. 437, 30 U. S. C., sec. 221), 
together with evidence of a Power of Attorney given John 
Wight, Vice-President of Midwest Holding Company, to act 
for him. A permit was issued to Peterson by the General 
Land Office, Department of the Interior under date of Novem¬ 
ber 26. 1929. 

4. On August 20, 1937, Peterson entered into an operating 
agreement with the corporate plaintiff, Midwest Holding Com¬ 
pany, a copy of the pertinent parts of which agreement, marked 
Exhibit “A”, is attached hereto. This agreement gave Mid¬ 
west the right to develop the permit lands for oil purposes and 
bound it to pay all costs and expenses of development, includ¬ 
ing rentals and costs of bonds, in consideration of the payment 
to Peterson of certain royalties on the oil produced from said 
lands covered by the permit. Except for these royalties due 
to Mr. Peterson, the entire interest of the permittee in the lands 
covered by the Peterson permit and all permittee’s rights 
therein, vested in Midwest by this operating agreement. This 
agreement was approved by the General Land Office of the 
Department of the Interior on or about April 8, 1938. 

5. On or about December 29, 1938, under authority of 
paragraph 4 of the operating agreement, application was made 
to the General Land Office to exchange the Peterson permit 
for an oil and gas lease pursuant to the exchange provisions 



of the Amendatory Act of August 21, 1935. Thereafter a 
lease on the land covered by the permit was issued to Peterson 
under date of December 31, 1938. The lease was made for a 
term of five years beginning January 1. 1939, but reserved no 
rental for the first two years because the land was not within 
a known oil or gas structure. For the last three years of the 
lease term an annual rental of $110.25 was specified. 

6. The rental for the third year, 1941, was to become due 
in advance on January 1, 1941, but was not paid by Peterson, 
who relied upon Midwest Holding Company to make the pay¬ 
ment in accordance with the aforesaid operating agreement 
of August 20. 1937. Accordingly, on June 12, 1941, the Reg¬ 
ister of the local Land Office in Cheyenne, Wyoming, sent 
Peterson notice by registered mail of the delinquency of rental 
in the amount of $110.25 and informed him that the lease 
would be recommended for cancellation unless payments were 
made within thirty days. 

7. In reply Peterson’s attorney, F. J. Kennedy of Esther- 
ville. Iowa, wrote to the Register at Cheyenne, Wyoming, stat¬ 
ing that the rental due on Peterson's lease should be paid by 
Midwest Holding Company located at Billings, Montana, and 
asking for a reasonable length of time to give Peterson a 
chance to get the matter straightened out. He further stated 
that Peterson would pay the rental if Midwest failed to do so. 
On or about the same date Peterson wrote to John W ight, 
attorney of record and Vice-President of Midwest Holding 
Company at Billings, Montana, demanding that Midwest pay 
the 1941 rental on the Peterson lease. There is a dispute 
between the parties to this proceeding whether or not this 
letter was received by Midwest and whether, in fact, Midwest 
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ever received actual notice of the proposed cancellation from 
any source. It is, however, an admitted fact that no notice 
in the form prescribed by the statute was ever given Midwest. 

8. Xo reply was received to the aforesaid letter from Peter¬ 
son's counsel to the Register at Cheyenne until December 6, 
1941. when the Commissioner of the General Land Office wrote 
Peterson, referring to that letter, and stating that the lease 
had been recommended for cancellation and that he would be 
required to pay the delinquent rental. On or about December 

12. 1941. Peterson again wrote to John Wight inquiring 
whether Midwest had paid the rental and, if not, demanding 
that the rental be paid. This letter was returned to Peterson 
by the United States Post Office undelivered. 

9. The lease was cancelled on December 30, 1941, without 
further notice to Peterson or Midwest. The General Land 
Office notified Peterson of its action under date of January 

13, 1942. The delinquent rental for 1941 and also the rentals 

due for the years 1942 and 1943 were subsequently paid by 

Peterson and/or Midwest and said payments have been accepted 

bv the General Land Office. 

* 

10. On or about September 7. 1937, Midwest entered into 
an operating agreement with Sha-Wa Petroleum Corporation 
covering the lands under the Peterson lease in Wyoming and 
also contiguous lands in Montana under the Dengler Permit, 
Serial Xo. 026964. Under this agreement Midwest reserved 
a rental or royalty out of the Peterson lands and right of 
reentry in the event of default on the part of Sha-Wa. The 
latter having defaulted under its contract. Midwest instituted 
proceedings in the District Court of the State of Montana and 
secured a judgment on or about March 1, 1941. canceling and 



—5— 


dissolving said contract with Sha-Wa. A certified copy of 
this judgment was filed and recorded in the General Land 
Office on March 10. 1941. Prior to the cancellation of the 
Peterson lease covering the Wyoming lands embraced in the 
'contract with Sha-Wa, Midwest had given its attorneys in¬ 
structions to commence suit in Wyoming to make the Mon¬ 
tana judgment effective as to lands covered by the Peterson 
lease. In any event the General Land Office did not notify 
the Sha-Wa Petroleum Corporation of its proposed cancella¬ 
tion of the Peterson lease or of its final action in canceling 
the same. 

11. On February 11, 1942, Maude L. Brown filed an ap¬ 
plication for an oil and gas lease (Serial No. Cheyenne 0 66572) 
on the lands embraced in the Peterson lease. On November 6. 
1942. the Commissioner of the General Land Office wrote 
Maude L. Brown’s counsel that the Register at Cheyenne had 
been instructed to request her to pay the first year's rental and 
when this rental had been paid leasing forms would be sent 
her for execution. However, before the lease was executed 
Midwest telegraphed the Land Office protesting the cancella¬ 
tion of Peterson’s lease and requested that action on any pend¬ 
ing lease application be withheld until it could file further 
showing. 

12. On January 26, 1943, Midwest Holding Company and 
Peterson filed a formal application for reinstatement of the can¬ 
celed lease. On October 23, 1943, the Commissioner of the Gen¬ 
eral Land Office denied said application. 

13. This application and subsequent appeals to the Secre¬ 
tary of the Interior were based upon the allegation that the 
attempted cancellation of the Peterson lease was unlawful and 




void because it was not in accordance with the terms of the 
controlling statute. (Act of August 21, 1935, 49 Stat. 674, 
sec. 17. 30 U.S.C., sec. 226) in that:— 

1. No notice of cancellation was given to the “lease 
owner/* Midwest Holding Company, as required un¬ 
der the provisions of said statute; 

2. Notice to Peterson on June 12, 1941. was abandoned 
and no statutory notice was thereafter given, and 

3. The equities of the case were such that even if stat¬ 
utory notice had been given, the lease should be rein¬ 
stated to protect the interest of the Midwest Holding 
Company. 

Upon appeal to Harold L. Ickes, Secretary of the Interior, 
the decision of the Commissioner of the General Land Office 
was affirmed on April 3, 1944. A motion for rehearing, duly 
filed in accordance with the applicable rules and regulations, 
was denied on May 23, 1944. Both the decision of April 3, 
1944. and the decision of May 23, 1944, were signed by Oscar 
L. Chapman, Assistant Secretary of the Interior. 

Section 17 of the Act of February 25, 1920, as amended 
by the Act of August 21. 1935, (supra) under which the de¬ 
fendants acted provides that: 

“Any lease issued after the effective date of this amend¬ 
atory Act under the provisions of this section, except those 
earned as a preference right as provided in section 14 
hereof, shall be subject to cancelation by the Secretary of 
the Interior after thirty days’ notice upon the failure of 
the lessee to comply with any of the provisions of the 
lease, unless or until the land covered by any such lease 
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is known to contain valuable deposits of oil or gas. Such 
notice in advance of cancelation shall be sent the lease 
owner by registered letter directed to the lease owner’s 
record post-office address, and in case such letter shall be 
returned as undelivered, such notice shall also be posted 
for a period of thirty days in the United States Land 
Office for the district in which the land covered by such 
lease is situated, or in the event that there is no district 
land office for such leased land, then in the post office 
nearest such land. Leases covering lands known to contain 
valuable depostis of oil or gas shall be canceled only in 
the manner provided in section 31 of this Act.” 

14. Defendants have at all times contended that the terms 
of the statute above quoted have been complied with in that 
the local Land Office at Cheyenne, Wyoming, notified Peter¬ 
son by registered mail of the delinquency and informed him 
that the lease would be recommended for cancellation unless 
payments were made within thirty days notwithstanding sub¬ 
sequent events heretofore enumerated. Plaintiffs have at all 
times contended that the Commissioner of the General Land 
Office has failed to comply with the clear and unequivocal 
mandate of the statute above quoted in failing to send Mid¬ 
west Holding Company statutory notice of its intention to 
cancel the Peterson lease for failure to pay rental since it was 
a “lease owner” within the meaning of the statute, having 
acquired a substantial part of the interests of Peterson under 
the lease by an operating agreement approved by the Com¬ 
missioner of the General Land Office. 

15. Plaintiffs have been advised that as a result of the ac- 
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tion of defendant Fred W. Johnson, Commissioner of the 
General Land Office, Department of the Interior, denying the 
application for reinstatement of the Peterson lease, and the 
subsequent action of the Secretary of the Interior and his 
assistant, Oscar L. Chapman, in approving the action of Com¬ 
missioner Johnson, the General Land Office has sent appro¬ 
priate lease forms to Maude L. Brown for execution. 

16. Considerable effort and about $65,000 in cash has been 
expended by plaintiffs, or through their efforts, in the devel¬ 
opment of the Dengler-Peterson lands, heretofore referred to, 
and which will be lost if the Peterson lease be not reinstated. 

17. PlaintiffsJiave-fexhaustedlheir administrative remedies 
and have no statutory right of appeal Plaintiffs further state 
that m ^r t far‘5R*They are aware they h ave no legal remec 
otiier than that which can b e aff orded by this Court through 

section 27* 


a Declarat ory Judgm ent pursuan t to Section 274CcD p f the 
i judicial C ~ff m " 1 1 r ino 

' WHEREFORE the premises considered, plaintiffs pray 
that:— 


1. The decision of the Commissioner of the General 
General Land Office dated October 23, 1943. denying 
the application for reinstatement of the Peterson lease, 
Cheyenne 045174 “N”, and the decisions of the Secre¬ 
tary of the Department of the Interior dated April 3, 
1944, affirming the decision of the Commissioner, 
and May 23, 1944. denying the motion for rehearing, 
complained of herein, be vacated and set aside as il¬ 
legal, void, invalid and of no force and effect as 
clearly in violation of the applicable statutory pro¬ 
visions. 
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2. That an appropriate order be issued requiring defend- 

i 

.ants to reinstate the aforesaid Peterson lease, Chey- 

• i 

j 

enne Seriol No. 045174 “N'\ cancelled by defendants 

i 

on January 26, 1943, and j 

3. That the plaintiffs may have such other and further 
relief as may be proper and just under the circum¬ 
stances. 

MOYLE & WANLESS, 

1109 Earl Bldg., 

Washington, D. C. 

By WALTER G. MOYLE 
Walter G. Moyle 

Counsel for Plaintiffs. 

OF COUNSEL: I 

Rockwood Brown, 

Montana National Bk. Bldg. 

Billings, Montana. 

Ernest H. Oliver, 

Earle Bldg., 

Washington, D. C. 

(Endorsed: Filed May 31, 1944; 

EXHIBIT “A” \ 

(Subparagraphs 2, 3, 4. 5 and 6 of the operating agreement 

i 

between Bert O. Peterson and Midwest Holding Company 

; 

printed post in this appendix at pages 29 to 31.) 

i 

i 
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(Title of district court and cause) 

MOTION FOR SUMMARY JUDGMENT 
(R. pp. 10-40) 

The defendants move the court for a summary judgment 
in their favor because (a) there is no genuine issue as to any 
material fact, and (b) the complaint fails to state a cause of 
action upon which relief can be granted. The motion is made 
upon the complaint and the certified copies of documents which 
are part of the official records of the Department, and are 
attached hereto and designated Exhibits 1-5. respectively. 
Dated July 1, 1944. 

l-VILLIAM H. FLANERY 

William H. Flanery, 

Acting Solicitor, 

Department of the Interior, 

HARRY M. EDELSTEIN 

Harry M. Edelstein, 

Assistant Solicitor. 

Department of the Interior, 

Attorneys for Defendants. 
(Admission of service on July 1, 1944, omitted) 

(Endorsed: Filed July 1, 1944) 
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DEFENDANTS EXHIBIT “1” 

on Motion for Summary Judgment 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
Office of the Secretary 
Washington 

A. 23772 April 3, 1944. 


Bert O. Peterson 
Midwest Holding Company. 
Maude L. Brown 


Cheyenne 045174 “N*\ 066572 

Application for reinstatement 
fof oil and gas lease denied 


Affirmed. 

APPEAL FROM THE GENERAL LAND OFFICE 

(R. pp. 12-18) 


This is an appeal by the Midwest Holding Company from 
the decision of the Commissioner of the General Land Office 
of October 23. 1943. denying its application for reinstatement 
of the oil and gas lease. Cheyenne 045174, of 440.46 acres 
of land in Park County, Wyoming, to Bert O. Peterson, dated 
December 31, 1938. 

On August 24, 1926. Peterson filed his application for an 
oil and gas prospecting permit on certain Wyoming lands 
under the Mineral Leasing Act of February 25, 1920 (41 
Stat. 437. 30 U.S.C. sec. 221). together with evidence of a 
power of attorney to act for him given to John Wight of Bil¬ 
lings, Montana. A permit was issued to him dated November 
26, 1929. Thereafter, on August 20. 1937, Peterson entered 
into an operating agreement with the Midwest Holding Com¬ 
pany which gave the Company the right to develop the permit 




lands for oil purposes and bound it to pay all costs and ex¬ 
penses of development including rentals and costs of bonds. 
The Company promised to pay to Peterson certain royalties 
on the oil produced in return for these privileges. The Depart¬ 
ment approved this agreement on April 8, 1938. On September 
7, 1937. the Midwest Holding Company assigned its operating 
agreement to the Sha-\Ya Petroleum Corporation and on June 
16. 1938, the Department approved this assignment and three 
amendments thereto. On December 29, 1938, the Sha-Wa 
Corporation, acting in behalf of Peterson, filed an application 
for a lease in exchange for the permit pursuant to the ex¬ 
change provisions of the amendatory act of August 21, 1935. 
A lease of the land covered by the permit, dated December 
31, 1938. was issued to Peterson. The lease provided for a 
term of 5 years, but reserved no rental for the first two years 
because the land was not within a known oil or gas structure. 
For the last 3 years of the lease term an annual rental of 
$110.25 was specified. 

When the rental for the third year became due on January 
1, 1941, it was not paid. Accordingly, on June 12, 1941, the 
Commissioner of the General Land Office, acting through the 
register of the local land office at Cheyenne, Wyoming, noti¬ 
fied Peterson by registered mail of the delinquency and in¬ 
formed him that the lease would be recommended for cancela¬ 
tion unless payment were made within 30 days. Peterson's 
counsel wrote the register at Cheyenne, stating that the rental 
due on Peterson’s lease should be paid by John Wight of 
Billings, Montana; that he had written Mr. Wight asking him 
to take care of it, but if Wight did not do so “right away/' 
Peterson would. He requested that no adverse action be taken 
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for a reasonable length of time in order that the matter might 
be adjusted. On December 6, 1941, the Commissioner wrote 
Peterson that the lease had been recommended for cancelation 
and informed him that he, as lessee, would be held liable for 
the third year's rental notwithstanding the cancelation. The 
lease was canceled on December 30, 1941, and on January 13, 
1942, Peterson was notified by the Department of this action. 
The delinquent rental was subsequently paid. 

On February 11, 1942, Maude L. Brown filed an applica¬ 
tion for an oil and gas lease, Cheyenne 066572, of the land 
formerly embraced in the Peterson lease. On November 6, 
1942, the Commissioner wrote Mrs. Brown’s counsel that the 
register at Cheyenne had been instructed to request Mrs. Brown 
to pay the first year’s rental of $220.50 and that when this 
rental had been paid, the lease forms would be sent for exe¬ 
cution. Mrs. Brown paid the first year's rental on December 
1, 1942, but before the lease was executed, the Midwest Hold¬ 
ing Company telegraphed the Land Office, protesting the 
cancelation of Peterson’s lease and requesting that action on 
any pending lease application be withheld until it could file 
further showing On January 26, 1943, the Midwest Company 
and Peterson filed a formal application for reinstatement of 
the canceled lease. 

On October 23, 1943, after both the Midwest Company 
and Mrs. Brown had fully presented and argued their con¬ 
flicting contentions, the Commissioner denied the application 
for reinstatement. The Midwest Company has appealed, alleg¬ 
ing that the attempted cancelation of the Peterson lease was 
unlawful because not in accordance with the terms of the con¬ 
trolling statute (act of August 21, 1935, 49 Stat. 674, sec. 
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17, 30 U.S.C. sec. 226), in that (1) no notice of cancelation 
was given to the Midwest Holding Company; (2) the notice 
to Peterson on June 12, 1941, was abandoned and no subse¬ 
quent notice was given; and (3) the equities of the case are 
such that even if the statutory notice had been given, the lease 
should be reinstated to protect the interests of the Midwest 
Holding Company. 

1 . 

The statutory authority under which the Department acted 
is contained in section 17 of the act of February 25, 1920, as 
amended by the act of August 21, 1935 (49 Stat. 674, 678, 
30 U.S.C. sec. 226), which provides that: 

“Any lease issued after the effective date of this amend¬ 
atory Act under the provisions of this section, except those 
earned as a preference right as provided in section 14 
hereof, shall be subject to cancelation by the Secretary of 
the Interior after thirty days* notice upon the failure of 
the lessee to comply with any of the provisions of the 
lease, unless or until the land covered by any such lease 
is known to contain valuable deposits of oil or gas. Such 
notice in advance of cancelation shall be sent the lease 
owner by registered letter directed to the lease owner’s 
record post-office address, and in case such letter shall 
be returned as undelivered, such notice shall also be posted 
for a period of thirty days in the United States Land 
Office for the district in which the land covered by such 
lease is situated, or in the event that there is no district 
land office for such leased land, then in the post office 
nearest such land. Leases covering lands known to con¬ 
tain valuable deposits of oil or gas shall be cancelled only 
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in the manner provided in section 31 of this Act.” 

The applicability of this section to the Peterson lease is 
undisputed; the default in payment of rental is undisputed. 
Appellant’s case for reinstatement is predicated upon the con¬ 
tention that the notice of cancelation which was given does 
not meet the requirements of the statute. It first contends that 
the term “lease owner” as used in the statute is intended to 
include “anyone interested in the substance of the lease whether 
by dir ect assignm ent,^sublease, operating agreement, or .any 
other similar instrument, which has the approval of the Gen¬ 
eral Land Office and is there filed . . so that all such per¬ 
sons are entitled to the statutory notice of cancelation. It argues 
that because the statute directs that notice of cancelation on 
account of the lessee’s default shall be sent to the lease owner, 
it is clearly intended that some person other than the lessee 
shall be notified, and on the basis of numerous judicial defi¬ 
nitions of the term “owner” as applied to various types of 
property, concludes that as used in the statute applicable to 
this case “lease owner” should be construed to include any 
person who possesses a legal or equitable interest in the lease¬ 
hold estate and has notified the General Land Office of this 
interest] The Commissioner held that the lease owner is the 
record ufle owner of the lease, who may be either the lessee 
himself or an assignee, and pointed out that appellant did not 
qualify as an assignee of the lease by execution of the oper¬ 
ating agreement with Peterson, the lessee, since Peterson did 
not part with his entire interest in the lease; that appellant 
has no contract with the United States and no privity with 
the United States; and that in any event appellant was not 
entitled to notice for the reason that it had transferred its 
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rights under the operating agreement to the Sha-\Ya Petro¬ 
leum Corporation. 

We see no reason for disturbing the Commissioner’s con¬ 
clusion in this respect. It is well established that the reserva¬ 
tion of an overriding royalty makes a contract transferring 
the lessee’s right to enter and develop the land covered by his 
oil and gas lease a sublease rather than an assignment of 
the lease. Sunburst Oil & Refining Co. v. Callender, 84 Mont. 
178, 274 Pac. 834 (1929); Roberson v. Pioneer Gas Co., 173 
La. 313. 137 So. 46 (1931) ; Hartman Ranch Co. v. Associated 
Oil Co., 55 P. (2d) 1280 (Cal. App., 1936). 

The Department’s approval of the operating agreement be¬ 
tween Peterson and appellant by which appellant bound itself 
to fulfill the obligations of the lease, including the payment 
of rental, did not give rise to a contractual relationship be¬ 
tween appellant and the United States or create any privity 
of contract between them. Armstrong v. McKanna, 50 L. D. 
610 (1924); Cedar Creek Oil & Gas Co. v. Archer, 112 Mont. 
477, 117 P. (2d) 265 (1941). The approval of the operating 
agreement indicated merely that the Secretary recognized the 
operator as a qualified driller who might, after discovery, 
acquire an interest in the lease and that there was nothing, in 
the agreement in conflict with the terms of the lease. The 
approval of an assignment of a lease is, however, an accept¬ 
ance of the assignee's obligation as a substitute for that of 
the lessee and results in the creation of a contractual relation¬ 
ship between the assignee and the United States. Hence, it is 
apparent that the term “lease owner” is in effect legal short¬ 
hand used for the sake of brevity. Had not this term been 
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employed it would have been necessary to phrase the statute 
in these words: 

Such notice in advance of cancellation shall be sent to 
the lessee, or to the successor of the lessee whether by 
an assignment of the lease approved by the Secretary of 
the Interior, or by operation of law, by registered letter 
directed to the lessee or his successor at his record post- 
office address. 

It is immaterial that under the terms of the operating agree¬ 
ment appellant might at any time have demanded an assign¬ 
ment of the permit or of a subsequently issued lease. It made 
no such demand and no assignment to it was ever made and 
approved by the Secretary. In no sense, therefore, can it be 
said that the appellant was a lease “owner”. 

Appellant contends that the term “lease owner” should be 
construed to include anyone interested in the substance of the 
lease, who has communicated that fact to the General Land 
Office and has obtained its approval. There is nothing in the 
language of the statute or in its legislative history which sup¬ 
ports this construction. On the contrary, so far as the words 
of the statute are concerned, they clearly and unambiguously 
confine the category of persons who are to receive notice to 
those who are owners of the lease. This means either the orig¬ 
inal lessee or someone who has succeeded him as lessee. And 
this is the practical construction which this Department has 
given the statute. In the eight years which have elapsed since 
this statute was enacted, several thousand oil and gas leases 
have been canceled pursuant to the authority granted therein. 
In all these cases, the Land Office has sent notice of cancela¬ 
tion to only the record title holders. However, even if the 
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construction for which appellant contends were applicable, it 
would necessarily apply to the Sha-W'a Corporation'and not 
to appellant. 

Appellant further contends that the cancelation provision 
of section 17 is a remedial statute and that, therefore, the 
broadest and most liberal construction must be given to the 

* 

language defining the persons to be affected thereby. It is by 
no means clear that this statute is a remedial statute, but it is 
clear that if it is to be considered as such, the remedy created 
thereby is the remedy of the United States and not of the 
persons who may be interested in oil and gas lands. It follows 
that any liberality of construction which should be indulged 
in must necessarily be in favor of the exercise of the authority 
to cancel. There is no comfort for appellant in such reasoning. 

The statute which governs this case authorizes a forfeiture, 
but it is not subject to the familiar rule that forfeitures are 
viewed with disfavor and will be enforced only when circum¬ 
stances require it. The courts have held that in connection 
with oil and gas leases, forfeitures are favored by the law 
so that such leases are to be construed liberally in favor of the 
lessor and provisions for forfeiture strictly enforced. Huggins 
v. Daley, 99 Fed. 606, 612 (C.C.A. 4th, 1900); Berthelote v. 
Loy Oil Co., 28 P. (2d) 187, 190 (Mont., 1933); Martin v. 
Pacific Southwest Royalties, 106 P. (2d) 443, 448 (Cal. App., 
1940); Stanolind Oil & Gas Co. v. Guertzgen, 100 F. (2d) 
299, 301 (C.C.A. 9th, 1938). In these circumstances, we find 
no occasion for application of appellant’s theory and we con¬ 
clude that the notice to Peterson completely satisfied the stat¬ 
utory requirements. 
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2 . 

Likewise, there is no merit in appellant’s further contention 
that the notice to Peterson, even if sufficient, was ineffective 
because it was abandoned. Appellant argues that the statute 
requires 30 days’ notice; that no action was taken in response 
to the notice to Peterson in June 1941; and that the attempted 
cancelation on December 30, 1941, was void because it oc¬ 
curred less than 30 days after the notice of December 6, 1941. 
Appellant thus assumes that cancelation must follow exactly 
30 days after notice and that a failure to cancel after lapse 
of 30 days connotes an abandonment of the notice. There is 
nothing in the statute which supports this view. The statute 
requires a minimum of 30 days between the giving of notice 
and the cancelation of a lease, but it does not preclude the 
lapse of a more extended period of time. Hence, it cannot be 
said that there was abandonment of the notice merely because 
cancelation was delayed beyond the minimum prescribed by 
the statute. 

Furthermore, there is nothing in the circumstances of this 
case which in any way indicates any abandonment of the pur¬ 
pose expressed in the letter of June 12, 1941. Peterson was 
informed by that letter that the lease would be recommended 
for cancelation unless the delinquent rent was paid within 30 
days. In response to this announcement, Peterson's attorney 
wrote the Land Office at Cheyenne that he had asked Wight 
to take care of the matter but that “If Wight doesn't take 
care of this rent right away Mr. Peterson intends to take care 
if it. Will you please set your files ahead a reasonable length 
of time to give me a chance to get this straightened out?” 
This is both a request for additional time and a promise to 
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act within a reasonable period of time. It imposed no obliga¬ 
tion upon the Land Office to delay its recommendation for 
cancelation beyond the 30-day period mentioned in its letter 
to Peterson, but did promise action which would make can¬ 
celation unnecessary. This assurance and the fact that the 
rental due January 1, 1941, was an advance payment for the 
year 1941, are sufficient explanation for the failure to cancel 
the lease before the end of the lease year. There was nothing 
which called for any response by the Land Office to the letter 
from Peterson’s counsel. But Peterson had a duty to report 
within a reasonable time of the success or failure of his attempt 
to induce Wight to pay the delinquent rent and to make good 
his promise to take care of it if Wight did not. Appellant’s 
argument that by the silence of the Land Office, Peterson 
was led to assume that notice had reached John Wight or 
Midwest Holding Company and that the rent had been paid, 
is not justified by the facts. The Department was not pre¬ 
cluded from proceeding with the cancelation of the lease either 
because it had done anything which might have induced Peter- 
sbn to believe that it had abandoned the intent expressed in 
the letter of June 12, 1941, or because it had permitted the 
time for cancelation to elapse. 

3. 

We are in agreement with the Commissioner’s conclusion 
that the controversy over the want of official notice is imma¬ 
terial in view of the fact that the Midwest Holding Company 
had actual notice of the intent to cancel the Peterson lease. 
The record shows that on June 2, 1941, the Mondakota De¬ 
velopment Company through its President, G. H. Braden, 
wrote to the Commissioner of the General Land Office, in- 
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quiring as to the status of the Peterson lease and the amount 
of the rental due, and requesting that cancelation be withheld 
if such action had not already been taken. The Company was 
'informed by letter of June 12, 1941, that the third year’s 
rental in the amount of $110.25 was due on the Peterson lease 
and unpaid, and a copy was enclosed of the letter of June 
12, 1941, to Peterson, advising him that the lease would be 
recommended for cancellation if the rent was not paid within 
30 days. E. A. Wight, a brother of John Wight, was then 
Secretary-Manager of the Midwest Holding Company and 
Treasurer of the Mondakota Development Company. The two 
companies had combined offices in the Heddon Building at 
Billings, Montana. 

The record also shows that a registered letter addressed 
to Midwest Holding Company sent from Armstrong, Iowa, 
by Bert O. Peterson, was received at the post office at Billings, 
Montana, on July 28, 1941, and that it was delivered to E. A. 
Wight on August 1, 1941. In Peterson’s affidavit which was 
filed with the application for reinstatement of the lease, he 
stated that at or about July 14, 1941, he sent a letter to John 
Wight at Billings, Montana, advising Wight of the notice 
which he had received from the Land Office, but declared 
that this letter was returned unclaimed and did not reach John 
Wight or Midwest Holding Company. He did not give the 
date when this letter was returned to him although he stated 
positively that his subsequent letter to Wight was returned 
on January 5, 1942. Later, after his statements had been chal¬ 
lenged he filed the statement of the Acting Postmaster at 
Armstrong, Iowa, where the letters were mailed, that another 
registered letter mailed December 12. 1941, addressed to John 
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Wight was returned to Peterson, the sender, on January 5, 
1942, but he did not submit any proof of the return of the 
July letter. The records of the Postmaster at Billings, Mon¬ 
tana, show the receipt of a letter from Bert O. Peterson to 
Midwest Holding Company on July 28, 1941, and the delivery 
of this letter to E. A. Wight, on August 1, 1941. These rec¬ 
ords also show the receipt and the return to the sender of 
Peterson’s December letter to Wight. The Post Office records 
show no other registered letter from Peterson to Wight during 
1941. We find therefore that Peterson was mistaken in his 
statement that his letter of July 1941, was returned to him, 
^and that in fact this letter was received by the Secretary- 
Manager of the Company to which it was addressed. Peter¬ 
son has admitted that this letter conveyed complete informa¬ 
tion of the notice he had received from the Land Office in 
regard to the overdue rent on his lease. 

The record further shows that on September 17, 1941, the 
Standard Surety & Casualty Company of New York, through 
B. W. Fisk, a representative of its Fidelity & Surety Depart¬ 
ment, wrote a letter addressed to John Wight, Midwest Hold¬ 
ing Company, Billings, Montana, informing him that it had 
received notice from the Land Office that the rental for 1941 
on the Peterson lease was due and unpaid and requesting in¬ 
formation as to what steps he had taken to see that it was paid. 

We find that appellant Midwest Holding Company did 
have actual notice of the impending cancelation for more than 
30 days prior to the cancelation of the Peterson lease. We 
have indicated that such notice is not required by the statute, 
but if it were, we think the fact of notice has been shown. 
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4. 

Appellant's contention that it is entitled to reinstatement 
because of its equities in the lease is based upon the assertion 
that over a period of years it has expended a considerable 
amount of effort and about $65,000 in the development of 
the leased land. The record discloses that appellant entered 
into operating agreements with the permittees of adjoining 
land, Peterson and Dengler, with some intent to develop the 
two tracts as a unit. Peterson's permit lands lay in Wyoming; 
Dengler’s, in Montana. Shortly thereafter, appellant assigned 
both agreements to the Sha-Wa Petroleum Corporation. The 
Sha-Wa Corporation did some drilling on the Dengler lands, 
but did not produce a commercial well. Subsequently, the 
Midwest Company brought suit in a Montana State court 
and obtained judgment annulling its contract with the Sha-Wa 
Corporation as to the Dengler land because of its failure to 
drill to the depth required by the contract. It alleges that it 
contemplates like action in regard to the Peterson lands, but 
had not done so at the time of the Commissioner's decision. 
There is nothing in the record which shows that appellant 
spent anything in the exploration and development of the 
Peterson lands and the record shows affirmatively that at the 
time of default and cancelation appellant had no interest in 
anything that pertained to the lease beyond the consideration 
for the assignment of its operating rights to the Sha-Wa 
Corporation which was payable in installments and contingent 
upon discovery and production of oil. In these circumstances, 
we find no equities in appellant which justify reinstatement 
of the lease. 
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The decision of the Commissioner is affirmed. 

(Sgd) Oscar L. Chapman, 

Assistant Secretary. 

(Duly authenticated) 

(Endorsed: Filed July 1. 1944) 
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DEFENDANTS’ EXHIBIT “2” 
on Motion for Summary Judgment 
(Title of action in Department) 

May 23, 1944. 

Motion denied. 

MOTION FOR REHEARING 
(R. pp. 19-20) 


On April 3, 1944, the Department affirmed the decision of 
the Commissioner of the General Land Office which denied 
the Midwest Holding Company’s application for reinstatement 
of the oil and gas lease, Cheyenne 045174, of 440.46 acres 
of land in Park County, Wyoming, which was issued to Bert 
O. Peterson as of December 31. 1938. The appellant Midwest 
Holding Company has filed a motion for rehearing which 
indicates its dissatisfaction with the departmental decision but 
which presents no argument not heretofore presented or con¬ 
sidered. Nevertheless, each of appellant’s contentions have again 
been reviewed. As a result of such review we conclude that 
the decision was correct and that the motion should be denied. 
However, we shall comment briefly on two phases of the case. 

In support of its contention that the Department erred in 
finding that the Midwest Holding Company had actual notice 
of the Secretary’s intent to cancel Peterson’s lease, appellant 
again urges that only a notice in the form prescribed by the 
statute, to-wit, notice by registered mail, could be effective. 
All the Department intended to hold on this point was that 
( even if, for the sake of argument, it were to be conceded 
that the appellant was entitled to receive the statutory notice 
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and did not, it cannot claim to have been prejudiced by the 
omission, because it in fact had actual notice of the intent 
to cancel the lease. 

Appellant also urges that it was entitled to notice of im¬ 
pending cancelation notwithstanding its transfer of the oper¬ 
ating agreement with Peterson to the Sha - \Ya Petroleum 
Corporation. The terms of the contract of assignment show 
that the Midwest Holding Company transferred all its right, 
title and interest in the operating agreement and all operating 
rights under the prospecting permit then in force in exchange 
for a sum of money which was to be paid out of the proceeds 
from production of oil or gas on the leased premises. The 
Sha-\Ya Corporation expressly agreed to assume Midwest’s 
obligations under the operating agreement. These obligations 
included Midwest’s promise to comply with the terms of the 
permit or any lease which should be issued to Peterson. Ap¬ 
pellant has previously urged that the Department, by approving 
the operating agreement between itself and Peterson, accepted 
its offer to perform the obligations of the lease so that the 
United States, for whom it acted, became a third party bene¬ 
ficiary of this contract. The Department has repudiated this 
contention by showing that its approval of the operating agree¬ 
ment did not constitute acceptance of the benefits of appellant’s 
promise to Peterson. But if, for the sake of argument, this 
result were to be conceded, it would follow that the same result 
would attend the Department’s approval of the assignment to 
Sha-\Ya. so that any standing Midwest might have possessed 
as a lease owner passed to Sha-Wa. Thus under appellant’s 
own theory of its case, if there was any necessity for serving 
notice of intent to cancel the lease upon the person who had 


undertaken in an agreement with the lessee to perform the 
obligations of the lease, it was the Sha-Wa Corporation and 
not Midwest that was entitled to such notice. 

The motion for rehearing is denied. 

(Sgd) Oscar L. Chapman, 

Assistant Secretary. 

(Duly authenticated) 

(Endorsed: Filed July 1, 1944) 
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DEFENDANTS’ EXHIBIT “3” 
on Motion for Summary Judgment 
Exhibit B 

OPERATING AGREEMENT ON 
PROSPECTING PERMIT 
(R. p. 21-22) 

THIS AGREEMENT, made this 20th day of August, 1937, 
by and between Bert 0. Peterson, of Estherville, Iowa, herein¬ 
after referred to as “Permittee,” and MIDWEST HOLDING 
COMPANY, a Montana corporation of Billings, Montana 
hereinafter refeired to as “Contractor,” WITNESSETH: 

WHEREAS, Permittee is owner of oil and gas prospecting 
permit under the Act of February 25, 1920 (41 Stat. 437), 
granted to him ,and designated as Cheyenne Serial No. 045174 
for the following described lands: 

NEK, EKSEK, Sec. 19: SW#, Sec. 20; N^NE#, 
SWKNEK. NWK, NKSWK, Sec. 29; Twp. 58 N„ 
Rge. 99 W., 6th P. M„ Wyoming. 

THEREFORE, for and in consideration of the sum of 
One Dollar,-($1.00)-and other valuable considera¬ 

tions paid to Permittee by Contractor, receipt of which is 
hereby acknowledged, and the mutual covenants of the parties 
hereinafter contained, the parties hereto hereby agree: 

1. That Permittee hereby represents and warrants that he 
is the owner, without encumbrance, of the entire interest in 
said permit, except .... 

! That said permit is in good standing and not in default for 
failure to comply with the conditions thereof, except that an 
extension of time will be applied for, provided, that Contractor 
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shall not be subject to any obligation under this contract, unless 
and until such default existing at the date of this contract, 
shall have been cured by extension or otherwise. 

2. That subject to the conditions and reservations herein¬ 
after provided, Permittee hereby gives and grants to Contrac¬ 
tor the right to enter on and take possession of said permit 
lands for the development and operation thereof, for the pro¬ 
duction of oil and/or gas, in conformity with and subject to 
all the conditions and requirements of said permit, of any lease 
or leases granted pursuant to said permit, the applicable laws 
and regulations, and this contract, throughout the term of said 
permit, lease or leases, or any renewal or extension thereof, 
unless sooner terminated as hereinafter provided. 

3. That Contractor agrees to comply with each and every 
condition and requirement of said permit, lease or leases, and 
applicable laws and regulations, or with such conditions and 
requirements as same may be extended or modified by order 
of the Department of the Interior, throughout the period of 
this contract. 

4. That, to facilitate the operations of Contractor here¬ 
under, Permittee shall execute a nd f ile such appli cations for 
extension and applications for leas es and take s uch other action 
before the Department of the Interior as Contractor^ shall re¬ 
quest, doing all things necessary and proper in the premises, 
in accordance with the facts, for the maintenance and protec¬ 
tion of the rights and interests of the parties hereto under said 
permit, lease or leases; and further for mutual convenience, 
Permittee hereby constitutes and appoints Contractor, his suc¬ 
cessors and assigns hereunder, the true and lawful Attorney- 
in-fact of Permittee, with full power and authority to take 
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any such action before the Department of the Interior as Per¬ 
mittee might be required to take on request of Contractor as 
aforesaid, in the name and on behalf of Permittee, for the use 
and benefit of the parties hereto, Permittee hereby ratifying 
all lawful acts of Contractor under this authority. 

5. That when and if, pursuant to and as a result of, oper¬ 
ations under this contract. Permittee shall be entitled to lease 
or leases on said permit lands or portions thereof, and lease 
or leases shall be applied for pursuant to the last preceding 
paragraph, Contractor shall designate the portion of said lands, 
known as “primary lands/* on which lease shall be applied for 
at a Government royalty of five per cent (5%) as provided 
by law; and Permittee shall, on request, and subject to the 
approval of the Department of the Interior, assign any lease 
or leases granted on or as a result of said permit, as to all 
or any part of the land embraced thereby, to Contractor or 
such other qualified party as Contractor may designate, such 
assignment to be subject to the royalties and other terms and 
conditions of this contract. 

6. That Contractor shall pay all costs and expenses of 
development and operation hereunder, inclusive of all rentals 
and the cost of all bonds hereafter required by law or reg¬ 
ulations from the Permittee, lessee or Contractor in perform¬ 
ance of this agreement, and all taxes, except that any taxes 
levied against production from said lands, or measured there¬ 
by, shall be paid by Contractor and Permittee in proportion 
to their respective interests therein. Contractor shall be the 
owner of all material, equipment, and structures placed on 
said permit lands for operation and development under this 
contract, and subject to Departmental orders and regulations. 
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shall have the right to remove any such material, equipment, 
and/or structures at any time during the term of this contract, 
or within a reasonable time after its termination; and Con¬ 
tractor, subject to the payment of royalties as hereinafter pro¬ 
vided, shall have the right of sale or other disposition of all 
oil and/or gas produced hereunder, for Contractor's sole use 
and benefit. 

7. That Contractor shall pay or deliver all royalties due 
the Government, and any royalties payable to any other party 
or parties as hereinabove recited, and shall also pay Permittee 
royalties on all oil and/or gas produced, saved, and marketed 
from said permit lands and not used for production purposes, 
under and pursuant to said permit, lease or leases, and subject 
to this contract as follows: 

(a) On production from lands on which the Government 
royalty shall not exceed five per cent (5%) (known as ‘‘pri¬ 
mary lands”), a royalty of 7)4% 

(b) On production from lands on which the Government 
royalty is more than five per cent (5%) (known as “secondary 
lands”), a royalty of 2)4%. 

Said royalties shall be computed and paid on the basis of 
the prevailing field market price in the field where such oil 
and/or gas is/are produced, at the time of production, for 
oil and gas of like grade and gravity; provided, that no roy¬ 
alties shall be paid on gas produced in the absence of a market 
therefor: in case there is a market for gas produced, the roy¬ 
alties thereon shall be computed and paid on the basis of field 
market price thereof in its natural state at the well; said 
royalties shall be paid each month on account of production 
during the preceding calendar month at the Midland National 




Bank of Billings, Montana which is hereby constituted the 
agent of the Permittee and/or assigns to receive all payments 
hereunder, such payment to be accompanied with a statement 
of production and the price thereof on the basis of which such 
royalties are computed; and Contractor shall not be required 
to take cognizance of any assignment or transfer of royalty 
or interest therein, unless and until Contractor shall have been 
furnished with satisfactory evidence of such assignment or 
transfer. 

8. That Contractor shall have the right, at any time when 
not in default, hereunder on appropriate notice in writing and 
the payment of One Dollar $1) to Permittee, to withdraw 
from and surrender this contract and all rights hereunder, 
and thereby be released and discharged from any further obli¬ 
gation or liability hereunder, except for royalties theretofore 
accrued and unpaid; provided, that in event of surrender of 
a lease theretofore assigned pursuant to paragraph 5, such 
lease shall be reassigned to Permittee, but in case Permittee 
shall fail to qualify to Jake such reassignment, such lease 
may be relinquished to the United States; and likewise, 
and with the same effect. Contractor shall have the right to 
surrender all rights hereunder as to any portion of said lands, 
by legal sub-divisions, without affecting the rights and obli¬ 
gations of the parties hereto with respect to the portion of 
said lands as to which this contract is not surrendered. 

9. That failure or default on the part of Contractor to 
comply with each and every provision and requirement of this 
contract relative to the maintenance of said permit and the 
development of said permit lands for the securing of lease or 
leases, shall constitute grounds for the forfeiture and cancel- 
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lation of this contract by the Permittee, on notice in writing 
to Contractor specifying the facts as to such failure or default, 
unless Contractor shall, within a reasonable period from re¬ 
ceipt of such notice, repair or correct the failure or default 
complained of; provided that Contractor shall not be subject 
to any penalty, obligation or liability to Permittee for any 
such default, save and except the forfeiture and cancellation 
of this contract as aforesaid; otherwise the parties hereto shall 
be entitled to any available remedy in law or equity for breach 
of this contract; and Permittee hereby agrees that the down 
payment by Contractor on the execution of this contract is 
full and adequate consideration for all the rights and privi¬ 
leges granted Contractor under this contract, 

10. That Permittee shall have the right to examine and 
inspect all operations conducted on said permit lands here¬ 
under, and all records of production from said lands, at all 
reasonable times. 

11. That this contract shall be assignable by either of the 
parties hereto, as to his or its interests hereunder, in whole 
or in part, and shall inure to and be binding upon the heirs, 
successors, and assigns of the parties. 

IX WITNESS WHEREOF, the parties hereto have exe¬ 
cuted these presents as of the day and year in this instrument 
first above written. 

BERT 0. PETERSON 
Permittee 

(Duly witnessed) MIDWEST HOLDING COMPANY 

Contractor 

By JOHN WIGHT V. President 
Bv E. A. WIGHT Secretarv. 

* m 
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(Corporate Seal) 

(Duly acknowledged and recorded in Park County, Wyoming, 
at 9:40 A.M. on September 2, 1937, in Book 95 of Records 
on page 503) 

(Duly authenticated) 

(Endorsed: Filed July 1. 1944) 
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Defendants' Exhibit 4 on 
Motion for Summary Judgment 

Exhibit 2 

ASSIGNMENT 
(R. pp. 23-28) 

THIS AGREEMENT, Made this 7th day of September, 
1937, by and between MIDWEST HOLDING COMPANY, 
a Montana Corporation, of Billings, Montana, hereinafter re¬ 
ferred to as Assignor, and SHA-WA PETROLEUM COR¬ 
PORATION, of 347 Madison Avenue, New York City, here¬ 
inafter referred to as Assignee, 

WITNESSETH: 

WHEREAS, Heretofore, there was issued by the Secretary 
of the Interior to Vernon L. Oler, since deceased, a prospect¬ 
ing permit designated as Billings Serial 026964, as provided 
by the Act of February 25, 1920, to which Gertrude Oler, 
of Laurium, Michigan, has succeeded as sole heir and as 
Administratrix of said Vernon L. Oler, deceased, which said 
prospecting permit is now in full force and effect; and 

WHEREAS, There was issued by the Secretary of the 
Interior to Bert O. Peterson of Estherville, Iowa (then of 
Andover, South Dakota) a prospecting permit designated as 
Cheyenne Serial 045174, as provided in the Act of February 
25, 1920, which said prospecting permit is now in full force 
and effect; and, whereas said Bert O. Peterson did, on or 
about the 20th day of August, 1937, enter into a contract in 
writing with Midwest Holding Company, the Assignor herein, 
whereby said Bert O. Peterson gave to said company the sole 
and exclusive right to enter upon, drill and take oil and gas 
from the lands in said permit described and market the same, 
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a copy of which said contract, marked Exhibit “B” is hereto 
attached and expressly made apart hereof; and, 

WHEREAS, Said Gretrude Oler did, on or about the 4th 
day of April, 1936, enter into a contract in writing with 
Midwest Holding Company, the Assignor herein, whereby 
said Gertrude Oler gave to said company the sole and exclu¬ 
sive right to enter upon, drill and take oil and gas from the 
lands in said permit described and market the same, a copy 
of which said contract, marked Exhibit “A’' is hereby at¬ 
tached and expressly made a part hereof; and, 

WHEREAS, Said Assignee is desirous of assuming the 
obligations of said operating agreements and of drilling said 
permits for oil and marketing the production of oil or gas 
there obtained; and, 

WHEREAS, Assignor covenants that it has made no prior 
assignments of said operating agreements, in whole or in part, 
and that it is entitled to make this Assignment: 

1. NOW, THEREFORE, In consideration of the pay¬ 
ments hereinafter reserved, the Midwest Holding Company, 
Assignor, does hereby assign, sell, transfer and set over to 
said Sha-Wa Petroleum Corporation and its successors and 
assigns, all its right, title and interest in and to said operating 
agreements and all operating rights under said prospecting per¬ 
mits designated as Billings Serial 026964. and the land in¬ 
cluded therein, described as follows: East Half of Southeast 
Quarter (E^SEJ^) of Section Thirty-Three (33), North East 
Quarter (NE)4). South eleven hundred ninety-nine (1199) 
feet of the East Three hundred fifty-five (355) feet of the 
North East Quarter of the Northwest Quarter (NEJ4NW*4) 
of Section Thirty-Five (35), and North Half (N)4), North 
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Half of Southwest Quarter (N)4SWj4), North Half of 
Southeast Quarter (N}4SEJ4), Lots Two (2), Three (3), 
Four (4), Section Thirty-six (36), in Township Nine (9) 
South, Range Twenty-Three (23) East, Montana Principal 
Meridian containing 859.50 acres; and as Cheyenne Serial 
045174, and the land included therein described as follows: 
East Half of Southeast Quarter (E}4SEJ4)„ Northeast Quar¬ 
ter (NE)4) of Section Nineteen (19); North Half of South¬ 
west Quarter (N}4SW)4) of Section Twenty (20); South 
Half of Northwest Quarter (Sj4NW)4)> North Half of 
South West Quarter (NJ4SWJ4) of Section Twenty-Nine 
(29), in Township Fifty-Eight (58) North, Range Ninety- 
Nine (99) West, 6th P.M., Wyoming, containing 480 acres. 

2. Assignee assumes the obligations imposed by the terms 
of said contracts, Exhibits “A” and “B" on the contractor 
and agrees to comply therewith and further assignee promises 
and agrees to and with Assignor that he will: 

A—Commence drilling operations by moving in suitable 
drilling equipment and preparing to start actual drilling on 
or before October 10, 1937; 

B—Spud in the first well herein agreed upon on or before 
October 20, 1937; 

C—Drill said well to a depth of two thousand (2,000) feet 
on or before December 31, 1937, unless commercial produc¬ 
tion of oil and/or gas shall have been obtained at a lesser 
depth; 

D—On or before six (6) months after completion of first 
well to depth of two thousand (2000) feet or to commercial 
production of oil and/or gas commence the drilling of a sec¬ 
ond well and proceed with due diligence to drill it until the 
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horizon commonly known as the ‘‘Madison Lime” shall -be 
reached, unless commercial production of oil and/or gas shall 
have been obtained at a lesser depth; 

E—If neither the first nor second well shall have been 
drilled to the Madison lime, commence and proceed with due 
diligence to drill a third well to the depth of the “Madison 
Lime," within six (6) months from the date of the comple¬ 
tion of such second well; 

F—Refusal of the Secretary of the Interior, or subordinate 
officers, to allow Assignee to drill to the “Madison Lime” 
or to drill the second and third wells within the times speci¬ 
fied shall relieve Assignee from said requirements, save that 
Assignee shall, in such event, drill the second and third wells 
so soon as permission may be had; 

G—Assignee promises and agrees to pay to Assignor the 
sum of One Hundred Thirty-Three Thousand Nine Hundred 
Fifty Dollars ($133,950.00) out of four and one-half percent 
(4 /> Vc ) of actual production of oil and/or gas, if, as and 
when obtained, whether from the “Oler Tract'’ or the “Peter¬ 
son Tract"; 

H—Rovalties reserved to Permittee shall bear their share 
* 

of ad valorem taxes imposed on the production obtained; 

3. After the first well hereinbefore mentioned shall have 
been drilled and completed to commercial production of oil 
and/or gas or to the horizon commonly known as the “Madi¬ 
son Lime." Assignee shall have the right to surrender all or 
any part of the premises by the presents assigned to it and 
be thereby relieved of the obligations herein imposed as to 
drilling, but in event of surrendering any part of such prem¬ 
ises and retaining a part, the payments reserved to Assignor 
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out of four and one-half percent (4j/i %) of production shall 
be made without change as set out above. After the drilling 
of the first well as provided herein, Assignee may be relieved 
of all obligations herein by surrendering all rights given and 
granted it by these presents. In either or any event a sur¬ 
render may only be effected by the assignment to Assignor 
by Assignee of the premises and/or rights herein given and 
granted, in whole or in part, as may be, and in no event shall 
Assignee herein surrender or assign its rights under this as¬ 
signment to the permittees herein named. 

4. Failure on part of Assignee to comply with the terms 
and conditions hereof on his part required to be done and 
within the time specified shall make this- contract subject 
to cancellation at option of Assignor. Failure of Assignee 
to enter upon said premises and commence actual drilling by 
spudding in within the times specified above shall entitled 
Assignor to declare this contract void and of no further effect 
and such cancellation shall become effective by giving Assignee 
notice thereof at his address as stated above by registered mail 
but if default be claimed by Assignor after Assignee shall 
have actually spudded in a well, as provided herein, then 
Assignor shall give Assignee notice in writing of the default 
claimed and require him to cure such default within time stated 
in such notice, in no event less than thirty (30) days, and 
if Assignee shall fail to cure such default within time stated 
his rights hereunder shall cease and determine and he shall 
be required to forthwith deliver up possession of said prem¬ 
ises to Assignor. In event Assignee shall have assigned this 
contract and such assignee shall have entered upon said prem¬ 
ises. notice to such assignee, or his agents or representatives. 



shall be sufficient compliance with the requirements of this 
paragraph. Such notice may be given by registered mail or 
by personal service thereof. 

5. This agreement is expressly made binding on the heirs, 
assigns, successors and personal representatives of the parties 
hereto. 

6. Assignor agrees that it will procure the making and 
filing of an application for extension of time within which 
to begin drilling on permit Cheyenne Serial 045174 and will 
use its best endeavors to have such request granted, without 
expense to Assignee, but in event said application is denied 
or it becomes necessary to begin drilling operations thereon 
to save said permit from cancellation and/or modification, the 
Assignee promises and agrees to do so much drilling and 
within such times as are required by the terms of the said 
permit and any extension or extensions thereof which may 
have heretofore been granted so that said permit shall be saved 
from cancellation and kept alive and in full force and effect, 
under Act of February 25, 1920. Subject to its right to sur¬ 
render as hereinbefore set out. Assignee promises and agrees 
to drill said permit to production during its term, as extended 
or hereinafter extended, and upon securing commercial pro¬ 
duction of oil and/or gas to further develop said permit by 
additional drilling as required by the terms of the said permit 
and/or lease which may be issued pursuant thereto. 

MIDWEST HOLDING COMPANY 
By John Wight 
Vice President 


Assignor 
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ATTEST: 

E. A. Wight 
Secretary 
(Corporate Seal) 

SHA-WA PETROLEUM COMPANY 

By William B. Shaw 
* 

President. 

Assignee 

Herbert B. Hodgetts 
Secretary. 

(Duly authenticated) 

(Endorsed: Filed July 1, 1944) 
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Defendants’ Exhibit “4a” on 
Motion for Summary Judgment 

: Exhibit 3 

AGREEMENT FOR AMENDMENT TO ASSIGNMENT 

(R. pp. 29-30) 

THIS AGREEMENT, made this 10th day of September, 
1937, by and between MIDWEST HOLDING COMPANY, 
a Montana Corporation, of Billings, Montana, hereinafter re¬ 
ferred to as Assignor, and SHA-WA PETROLEUM COR¬ 
PORATION, of 347 Madison Avenue, New York City, here¬ 
inafter referred to as Assignee 

WITNESSETH: 

Assignor agrees to and with Assignee that the Assignment 
dated September 7, 1937, may be amended to provide as fol¬ 
lows : 

In event default arises through failure of Assignee to do 
the drilling required of it on one or the other of the two 
permits in said Assignment described, but not on both. As¬ 
signor will not exercise its right under said Assignment to 
declare a default as to the whole of said assignment but re¬ 
serves its right to exercise its rights to declare a default on 
the one as to which the default occurs, if any. 

MIDWEST HOLDING COMPANY 

(Corporate Seal) By John Wight 

Vice President. 

ASSIGNOR 

ATTEST: 

E. A. WIGHT 
Secretary. 

SHA-WA PETROLEUM 
CORPORATION 



By William B. Shaw 
President 

ASSIGNEE. 

(Duly witnessed) 

(Duly acknowledged) 

(Duly authenticated) 

(Endorsed: Filed July 1, 1944) 
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Defendant’s Exhibit “5” on 
Motion for Summary Judgment 

APPLICATION FOR LEASE WITHOUT DISCOVERY 

BASED ON OIL AND GAS PROSPECTING PERMIT , 

CHEYENNE #045174 

(R. pp. 36-40) 

Pursuant to Section 13 of the Act of February 25, 

1920 (41 Stat. 437) as Amended 
TO: SECRETARY OF THE INTERIOR 
DEPARTMENT OF THE INTERIOR, 
WASHINGTON, D. C. 

STATE OF NEW YORK ) 

COUNTY OF NEW YORK) SS.: 

SHA-WA PETROLEUM CORPORATION, a corpora¬ 
tion duly organized and existing under the laws of the State of 
New York, for the purpose of making application hereby for 
a lease of the lands embraced by the above mentioned Oil 
and Gas Prospecting Permit pursuant to Section 13 of the 
Act of February 25, 1920 (41 Stat. 437), as amended, does 
hereby certify and declare under oath, as follows: 

A. The name and address of applicant is 
SHA-WA PETROLEUM CORPORATION, 

347 Madison Avenue, Borough of Manhattan, 

New York, N. Y. 

B. (1) Applicant is a citizen of the United States of Amer¬ 
ica by virtue of its incorporation under the laws of the State 
of New York, as evidenced by the certified copy of its cer¬ 
tificate of incorporation hereto annexed and entitled “Ex¬ 
hibit r. 

(2) Upon information and belief, all of the stockholders 
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of the applicant corporation are natural born citizens of the 
United States of America, and their names and addresses are 
as follows: 

NAME ADDRESS 

WILLIAM B. SHAW 221 Highbrook Avenue, 

Pelham, New York. 

FLOYD WATSON Stratford Apartments, 

Billings, Montana. 

HERBERT B. HODGETTS 468 Linwood Avenue, 

Ridgewood, New Jersey. 

ALFRED P. WALKER. JR. 106 East 81st Street, 

New York, N. Y. 

WILLIAM S. HODGETTS 31 Walthery Avenue, 

Ridgewood, New Jersey. 

LAWRENCE BRISTOL 254 Cliff Avenue, 

Pelham, New York. 

GEORGE MARTIN 1295 Manor Circle, 

Pelham, New York. 

C. (1) The aforesaid Oil and Gas Prospecting Permit, 
CHEYENNE #045174, was duly issued by the Secretary of 
the Interior, under date of November 26, 1929, under Section 
13 of the said Act of February 25, 1920, to one Bert O. 
Peterson, then of Andover, South Dakota, now of Estherville, 
Iowa; and said permit, as extended, is still in force and effect, 
as will more fully appear by the records of the Department 
of the Interior. 

(2) On or about the 20th day of August. 1937, the said 
Bert O. Peterson, as Permittee, duly entered into a certain 
“Operating Agreement on Prospecting Permit,*' with Midwest 
Holding Company, a Montana corporation of Billings, Mon¬ 
tana, as Contractor, a copy of which Operating Agreement 





is annexed to the Assignment hereinafter referred to in sub¬ 
division 3, as Exhibit B of said Assignment, and upon infor¬ 
mation and belief, a certified copy of said Operating Agree¬ 
ment has previously been filed with the Department of the 
Interior. 

(3) On or about the 7th day of September, 1937, said 
Midwest Holding Company duly assigned said Operating 
Agreement to Sha-\Ya Petroleum Corporation, the applicant 
herein, by virtue of the assignment, a photostatic copy of the 
original of which assignment is hereto annexed and entitled 
“Exhibit 2." 

(4) Said Assignment of said Operating Agreement was 
amended by the instrument, bearing date the 10th day of Sep¬ 
tember, 1937. a photostatic copy of the original of which in¬ 
strument is hereto annexed and entitled “Exhibit 3.” 

(5) Said Assignment of said Operating Agreement was 
further amended by the instrument, bearing date the 17th day 
of November. 1937, a copy of which instrument is hereto an¬ 
nexed and entitled “Exhibit 4." 

(6) Said Assignment of said Operating Agreement was 
further amended by the instrument bearing date the 29th day 
of April, 1938, a copy of which instrument is hereto annexed 
and entitled “Exhibit 5." 

(7) On April 4th, 1938, the Assistant Secretary of the 
Interior approved the aforesaid Operating Agreement, and 
on June 15th, 1938 the aforesaid Assignment of Operating 
Agreement and the three amendments thereto. 

(8) Applicant holds no interest, either direct or indirect, 
in any other permits and/or leases, and/or applications there¬ 
for, in the State of Wyoming; and on information and belief. 
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the said Permittee, Bert O. Peterson, holds no such other 
interests. 


D. A description of the lands for which a lease is desired 
is that of the entire lands embraced by said Permit, and is 
as follows: 

“All those certain lands situated in the County of Park 
and State of Wyoming, known as: East Half of South¬ 
east Quarter (E}4SEJ4), and Northeast Quarter (NE}4) 
of Section Nineteen (19); North Half of Southwest Quar¬ 
ter (N>£SWJ4) of Section Twenty (20); South Half 
of Northwest Quarter (SJ4NWJ4), and North Half of 
Southwest Quarter (N)4SW)4) of Section Twenty-nine 
(29); Township Fifty-eight (58) North, Range Ninety- 
nine (99) West. Sixth (6th) Principal Meridian, Wyo¬ 
ming, consisting of Four Hundred and eighty (480) 
acres.” 

E. To the best of applicant’s knowledge and belief, the 
lands applied for are not within the known geologic structure 
of any producing oil or gas field, as heretofore defined, and 
are believed to contain oil and gas. 

F. The names and addresses of three references as to the 
applicant’s reputation and business standing are: 

NAME ADDRESS 

JOHN WIGHT Electric Building. 

Billings, Montana. 


THE MIDLAND NATIONAL 
BANK Billings, Montana 

THE GUARANTY TRUST 524 Fifth Avenue, 

COMPANY OF NEW YORK New York City, N. Y. 

G. The applicant is ready to pay in advance such annual 
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rental as may be required under the lease, and to furnish such 
bond or bonds as may be required under the lease or regulations. 

H. Applicant executes and files this application individually 
as the party entitled to all operating rights by virtue of said 
assignment of Operating Agreement; and also as attorney- 
in-fact of the said Permittee; Bert O. Peterson, by virtue of 
the provisions of paragraph 4 of said Operating Agreement. 

IN WITNESS WHEREOF, SHA-WA PETROLEUM 
CORPORATION has caused this application to be executed 
in triplicate by its president thereunto duly authorized and its 
corporate seal to be hereunto affixed and attested by its as¬ 
sistant-secretary, the 27 day of December, 1938. 

SHA-WA PETROLEUM CORPORATION 
By William B. Shaw 
President 

Attest: 

Alfred P. Walker. Jr. 

Assistant Secretary 
(Duly acknowledged) 

(Endorsed: Filed July 1. 1944) 
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IN THE DISTRICT COURT OF THE THIRTEENTH 
JUDICIAL DISTRICT OF THE STATE OF MONTANA 
IN AND FOR THE COUNTY OF CARBON 

MIDWEST HOLDING COMPANY, 
a corporation. 


-vs 


Plaintiff, 


SHA-WA PETROLEUM CORPORA- 


I JUDGMENT 
[ (R.pp. 43-45) 


TION, a Corporation, 


Defendant. 


This cause having come on before the Court at Red Lodge, 
in Carbon County, State of Montana, on Friday, the 7th day 
of March, 1941, being a regular term day of the January 
term of said Court, Hon. Ben Harwood, judge presiding; it 
appearing to the Court that due and legal service of the Sum¬ 
mons and Complaint had been made on the defendant and 
the Court having noted that the default of the defendant had 
been therefore duly entered and having heard the testimony 
adduced on behalf of the plaintiff, finds for the plaintiff and 
against the defendant on all the issues and, further, that: 

1. On or about the 7th dayof September, 1937, the defend¬ 
ant entered into a contract with the plaintiff, as set out in 
the complaint herein, whereby defendant agreed to drill a 
well on the premises described in said complaint for oil and/or 
gas to a depth of 2.000 feet and thereafter, within six months, 
to commence the drilling of a second well on said premises 
which well was to be drilled to the horizon commonly called 
the Madison Line unless commercial production of oil and/or 
gas well obtained before encountering the Madison Line. 

2. That during years 1937 and 1938 defendant entered upon 
the lands described in the complaint and drilled a well to the 
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depth of approximately 2.000 feet but did not secure com¬ 
mercial production of oil or gas. therein and thereupon plugged 
said well, surrendered the rig and tools to the owner thereof, 
removed its own property from the premises and abandoned 
all effort to do further drilling. That two years have elapsed 
since said drilling was abandoned. 

3. That the defendant has violated the terms and conditions 
of its contract with plaintiff and has no right therein and 
no right, title or interest in the lands and premises in said 
complaint described. 

4. That plaintiff is entitled to judgment declaring the said 
contract no longer binding on plaintiff and no further force 
and effect and all rights in said land and premises, including 
operating rights, be restored to plaintiff. 

It is, therefore, by the Court ordered, adjudged and decreed 
that the defendant, Sha-\Va Petroleum Corporation, a corpo¬ 
ration. has no right, title or interest in or to and no right 
whatsoever to operate or drill for oil and/or gas. the premises 
hereinafter described, namely:— East Half of Southeast Quar¬ 
ter (Ej/4SEj4) of Section Thirty-three (33), Northeast Quar¬ 
ter (NEj4). South eleven hundred ninety-nine (1199) feet of 
the East Three hundred fifty-five (355) feet of the Northeast 
Quarter of the Northwest Quarter (NEj4N\V54) of Section 
Thirty-five (35), and North Half (Nj4), North Half of 
Southwest Quarter (Nj4SW}4), North Half of Southeast 
Quarter (Nj/^SE^), Lots Two (2), Three (3), Four (4), 
Section Thirty-Six (36), in Township Nine (9) South, Range 
Twenty-Three (23) East, containing 859.50 acres; included 
in United States Oil and Gas Prospecting Permit designated 
as Billings Serial 026964; East Half of Southeast Quarter 
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(EJ4SEJ4), Northeast Quarter (NE}4) of Section Nineteen 
(19); North Half of Southwest Quarter (Nj4SW*4) of 
Section Twenty (20); South Half of Northwest Quarter 
(S)4NWJ4), North Half of Southwest Quarter (NJ4SWJ4 ) 
of Section Twenty-Nine (29), in Township Fifty-Eight (58) 
North, Range Ninety-Nine (99) West, 6th P.M., Wyoming, 
included in United States Oil and Gas Prospecting Permit 
designated as Cheyenne Serial 045174; and that the Plaintiff, 
Midwest Holding Company (a Corporation) be and is, re¬ 
leased and discharged from any further liability under the 
contract described and set out in the complaint and all rights 
in and to said above described lands and premises are returned 
and restored to plaintiff. 

Dated March 7th, 1941. 

BEN HARWOOD 
Judge. 

(Duly authenticated) 

(Endorsed: Filed August 4, 1944) 
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UNITED STATES 

‘ DEPARTMENT OF THE INTERIOR 
GENERAL LAND OFFICE 
EXCHANGE 
Cheyenne Serial 045174 

Lease of Oil and Gas Lands Under the Act of 
of February 25, 1920, as Amended 

(R. pp. 47-51) 

THIS INDENTURE OF LEASE, entered into, in tripli¬ 
cate, as of the 31st day of December, 1938, by and between 
the UNITED STATES OF AMERICA, party of the first 
part, hereinafter called the lessor, by the Secretary of the In¬ 
terior, and 

Bert O. Peterson, Estherville, Iowa, 
party of the second part, hereinafter called the lessee, under, 
pursuant, and subject to the terms and provisions of the Act 
of Congress approved February 25, 1920 (41 Stat. 437), 
entitled "An Act to Promote the Mining of Coal, Phosphate, 
Oil, Oil Shale, Gas, and Sodium on the Public Domain,” as 
amended, hereinafter referred to as the Act, which is made 
a part hereof, WITNESSETH: 

SECTION 1. Rights of lessee .—That the lessor, in con¬ 
sideration of rents and royalties to be paid, and the conditions 
and covenants to be observed as herein set forth, does hereby 
grant and lease to the lessee the exclusive right and privilege 
to drill for. mine, extract, remove, and dispose of all the oil 
and gas deposits in or under the following described tracts of 
land not within known geologic structure of any producing 
oil or gas field, and more particularly described as follows: 

T. 58 N., R. 99 IV., 6th P.M., Wyoming 
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Sec. 19: Lots 1, 2, Sj4NE}4, Ej4SEj4 
Sec. 20: N^SW# 

Sec. 29: N?*SW#, S/ 2 NW^ 
containing 440.46 acres, more or less, together with the right 
to construct and maintain thereupon all works, buildings, plants, 
waterways, roads, telegraph or telephone lines, pipe lines, res¬ 
ervoirs, tanks, pumping stations, or other structures necessary 
to the full enjoyment thereof, for a period of five years, and 
so long thereafter as oil or gas is produced in paying quan¬ 
tities. 

SEC. 2. In consideration of the foregoing, the lessee agrees: 

(a) Bond .—To furnish prior to beginning of drilling op¬ 
erations and maintain at all times thereafter as required by 
the lessor a bond in the penal sum of $5,000 with approved 
corporate surety, or with deposit of United States bonds as 
surety therefor, conditioned upon compliance with the terms 
of this lease; and, until such bond is furnished, to submit and 
maintain a bond in the sum of $1,000 with acceptable surety, 
similarly conditioned. 

(b) Within 30 days of demand, to subscribe to and to 
operate under such reasonable cooperative or unit plan for 
the development and operation of the area, field, or pool em¬ 
bracing the lands included herein as the Secretary of the In¬ 
terior may determine to be practicable and necessary or ad¬ 
visable, which plan shall adequately protect the rights of all 
parties in interest, including the United States. 

(c) Wells: (1) To drill and produce all wells necessary 
to protect the leased land from drainage by wells on lands 
not the property of the lessor or lands of the United States 
leased at a lower royalty rate, or in lieu of any part of such 







drilling and production, with the consent of the Secretary of 
the Interior, to compensate the lessor in full each month for 
the estimated loss of royalty through drainage in the amount 
determined under instructions of said Secretary; (2) at the 
election of the lessee, to drill and produce other wells in con¬ 
formity with any system of well spacing or production allot¬ 
ments affecting the field or area in which the leased lands 
are situated, provided such system is authorized and sanctioned 
by applicable law or by the Secretary of the Interior; and 
(3) promptly after due notice in writing, to drill and produce 
such other wells as the Secretary of the Interior may require 
to insure reasonable diligence in the development and oper¬ 
ation of the property. 

(d) Rentals .—To pay the lessor in advance for each acre 
or fraction thereof, a rental of 50 cents for the first lease year 
beginning on the first day of the month in which the lease 
issues, and a rental of 25 cents for each subsequent lease year 
beginning prior to discovery of a valuable deposit of oil or 
gas within the limits of the geologic structure on which all 
or part of the leased lands are situated, and 1 dollar for each 
lease year beginning on or after such discovery, the rental so 
paid for any one lease year to be credited on the royalty for 
that year: Provided, That if this lease is granted in exchange 
for an oil- and gas-prospecting permit or pursuant to an ap¬ 
plication for a prospecting permit filed after May 23, 1935. 
no rental shall be payable for the first 2 lease years unless 
valuable deposits of oil or gas are sooner discovered within 
the boundaries of the lease, but a rental of 1 dollar shall be 
payable, as above provided, for each lease year beginning on 
or after such discovery: And provided further, That when the 
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Secretary of the Interior shall direct or shall assent to suspen¬ 
sion of operations or of production of oil or gas under this 
lease, after a valuable deposit of oil or gas shall have been 
discovered within the lands leased, any payment of acreage 
rental prescribed herein likewise shall be suspended during 
such period of suspension of all operations and production; 
and this lease shall not be deemed to expire by reason of sus¬ 
pension of prospecting, drilling, or production, pursuant to 
any order or consent of the said Secretary. 

(e) Royalties .—To pay the lessor royalties, as follows, on 
the amount or value of all production from the leased lands 
(except that portion thereof used for production purposes on 
said lands or unavoidably lost) : 

(1) When the price of oil used in computing royalty value 
is $1 or more per barrel, the per centum of royalty shall be 
as follows: 

When the average production for the calendar month in 
barrels per well per day is 
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(2) When the price of oil used in computing royalty value 
is less than $1 per barrel, the per centum of royalty shall be 
the foregoing multiplied by the ratio of said price to a price 
of $1 per barrel: Provided, however, That the per centum of 
royalty shall never be less than 12.5. 

(3) If the United States shall take its royalty in oil the 
price received by the lessee, as well as that received by the 
lessor shall be considered in determining the price to govern 
the percentum of royalty, unless both prices are $1 or more 
per barrel. 

(4) On gas. including inflammable gas, helium, carbon 

dioxide and all other natural gases and mixtures thereof, and 

on natural or casing-head gasoline and other liquid products 

* 

obtained from gas; 

! When the average production of gas per well per day for 
the calendar month does not exceed 5,000,000 cubic feet, 12J4 
per cent: and when said production of gas exceeds 5,000,000 
cubic feet, 16% percent of the amount or value of the gas 
and liquid products produced, said amount or value of such 
liquid products to be net after an allowance for the cost of 
manufacture: Provided, That the allowance for cost of man- 
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ufacture may exceed two-thirds of the amount or value of any 
product only on approval by the Secretary of the Interior, and 
that said value of gas and of liquid products shall be as de¬ 
termined by said Secretary. 

The average production per well per day for oil and for 
gas shall be determined under rules and regulations approved 
by the Secretary of the Interior. 

(5) It is expressly agreed that the Secertary of the Interior 
may establish reasonable minimum prices for purposes of com¬ 
puting royalty in value on any or all oil, gas, natural gasoline, 
and other liquid products obtained from gas; and that in no 
case shall the price so established be less than the estimated 
reasonable value of the product, due consideration being given 
to the highest price paid for a part or for a majority of pro¬ 
duction of like quality in the same field, to the price received 
by the lessee, to posted prices and to other relevant matters. 

(6) When paid in value, such royalties on production shall 
be due and payable monthly on the last day of the calendar 
month next following the calendar month in which produced. 
When paid in amount of production, such royalty products 
shall be delivered in merchantable condition on the premises 
when produced without cost to lessor, unless otherwise agreed 
to by the parties hereto, at such times and in such tanks pro¬ 
vided by the lessee as reasonably may be required by the lessor: 
Provided, That the lessee shall not be required to hold such 
royalty oil or other liquid products in storage beyond the last 
day of the calendar month next following the calendar month 
in which produced: And provided further, That the lessee shall 
be in no manner responsible or held liable for the loss or de¬ 
struction of royalty oil or other liquid products in storage 
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from causes over which the lessee has no control. 

(7) Royalties, whether in amount or value of production, 
shall be subject to reduction whenever the average daily pro¬ 
duction of the oil wells on the entire leasehold or on any tract 
or portion thereof segregated for royalty purposes shall not 
exceed ten (10) barrels per well per day, or where the cost 
of production of oil or gas is such as to render further pro¬ 
duction economically impracticable, if in the judgment of the 
Secretary of the Interior the wells cannot be successfully oper¬ 
ated upon the royalties fixed herein. 

(f) Contracts for disposal of products .—To file with the 
Federal oil and gas supervisor or such other officer as the 
Secretary of the Interior may designate, copies of all contracts 
immediately upon execution thereof, and full information as 
to all other arrangements for the disposal of oil, gas, natural 
gasoline, and other products produced hereunder (except prod¬ 
ucts used for production purposes on the leased lands or un¬ 
avoidably lost), and not to sell or otherwise dispose of the 
products of the land leased except in accordance with a con¬ 
tract or other arrangement first approved by said officer, such 
approval to be subject to review by the Secretary* of the Interior 
but to be effective unless and until revoked by said Secretary 
or his said subordinate. 

(g) Monthly statements .—To furnish monthly statements 
in detail at such time and in such form as may be prescribed 
by the lessor, showing the amount and quality of all oil, gas, 
natural gasoline, and other substances produced during the 
preceding calendar month and the amounts thereof used for 
production purposes on the leased lands or unavoidably lost, 
and to furnish current records and monthly statements of the 
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amounts thereof sold or otherwise disposed of and the pro¬ 
ceeds therefrom. 

(h) Payments. —Unless otherwise directed by the Secretary 
of the Interior to make rental, royalty, or other payments to 
the lessor to the order of the Commissioner, General Land Of¬ 
fice, such payments to be tendered to the Federal oil and gas 
supervisor of the district in which the leased land is situated. 

(i) Inspection. —To keep open at all reasonable times for 
the inspection of any duly authorized officer of the Depart¬ 
ment. the leased premises and all wells, improvements, ma¬ 
chinery, and fixtures thereon or connected therewith, and all 
books, accounts, maps and records relative to operations and 
surveys or investigations on the leased lands or under the lease. 

(j) Plats and reports. —To furnish at such times and in 
the manner and form prescribed by or on behalf of the lessor, 
a plat showing all development work and improvements on the 
leased lands, and other related information, with a report as 
to all buildings, structures, or other works placed in or upon 
said leased lands; and to report in detail when required as to 
the stockholders, investment, depreciation, and cost of opera¬ 
tion. and the amount, nature, and quality of products sold, 
and the amount received therefor. 

(k) Well records. —To keep a daily drilling record, a log, 
and complete information on all well surveys in form accept¬ 
able to or prescribed by or on behalf of the lessor of all the 
wells drilled on the leased lands, and an acceptable record of 
all subsurface investigations affecting said lands, which log, 
information, and records, or copies thereof, shall be furnished 
to the lessor as requested or required. 

(l) Diligence—Prevention of leaste—Health and safety of 
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workmen .—To exercise reasonable diligence in drilling and 
producing the wells herein provided for unless consent to sus¬ 
pend operations temporarily is granted by the Secretary of the 
Interior, to carry on all operations hereunder in a good and 
workmanlike manner, in accordance with approved methods 
and practice as provided in the operating regulations, having 
due regard for the prevention of waste of oil or gas developed 
or damage to deposits or formations containing oil, gas, or 
water or to coal measures or other mineral deposits, for con¬ 
servation of gas energy, for the preservation and conserva¬ 
tion of the property for future productive operations, and for 
the health and safety of workmen and employees; to plug 
properly and effectively all wells before abandoning the same; 
not to drill any well within 200 feet of any of the outer 
boundaries of the lands covered hereby, unless the adjoining 
lands have been patented or the title thereto otherwise vested 
in private owners; to earn’ out at expense of the lessee all 
reasonable orders of the lessor relative to the matters in this 
paragraph, and that on failure of the lessee so to do the lessor 
shall have the right to enter on the property and to accomplish 
the purpose of such orders at the lessee's cost; Provided, That 
the lessee shall not be held responsible for delays or casualties 
occasioned by causes beyond lessee's control. 

(m) Regulations .—To abide by and conform to any and 
all reasonable regulations of the Secretary of the Interior now 
or hereafter in force, all of which regulations are made a part 
and condition of this lease; Provided. That such regulations 
are not inconsistent with any express and specific provisions 
hereof; and particularly that no regulations hereafter approved 
shall effect a change in the rate of royalty or annual rental 
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herein specified without the written consent of the parties to 
this lease. 

(n) Taxes and wages—Freedom of purchase. —To pay 
when due, all taxes lawfully assessed and levied under the 
laws of the States or the United States upon improvements, 
oil and gas produced from the lands hereunder, or other rights, 
property, or assets of the lessee; to accord all workmen and 
employees complete freedom of purchase, and to pay all wages 
due workmen and employees at least twice each month in the 
lawful money of the United States. 

(o) Reserved deposits. —To comply with all statutory re¬ 
quirements and regulations thereunder, if the lands embraced 
herein have been or shall hereafter be disposed of under the 
laws reserving to the United States the deposits of oil and 
gas therein, subject to such conditions as are or may here¬ 
after be provided by the laws reserving such oil or gas. 

(p) Assignment of lease. —Not to assign this lease or any 
interest therein by an operating agreement or otherwise, nor 
to sublet any portion of the leased premises, except with the 
consent in writing of the Secretary of the Interior first had 
and obtained. 

(q) Deliver premises in cases of forfeiture. —To deliver 
up the premises leased, with all permanent improvements there¬ 
on, in good order and condition in case of forfeiture of this 
lease; but this shall not be construed to prevent the removal, 
alteration, or renewal of equipment and improvements in the 
ordinary course of operations. 

(r) Pipe lines to purchase or convey at reasonable rates 
and without discrimination. —If owner, or operator, or owner 
of a controlling interest in any pipe line or of any company 
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operating the same which may be operated accessible to the 
oil or gas derived from lands under this lease, to accept and 
convey and, if a purchaser of such products, to purchase at 
reasonable rates and without descrimination the oil or gas of 
the Government or of any citizen or company not the owner 
of any pipe line, operating a lease or purchasing or selling oil, 
gas. natural gasoline, or other products under the provisions of 
the Act. 

(s) Reserz’ed or segregated lauds. —If any of the land in¬ 
cluded in this lease is embraced in a reservation or segregated 
for any particular purpose, the lessee shall conduct operations 
thereunder in conformity with such requirements as may be 
made by the Secretary of the Interior for the protection and 
use of the land for the purpose for which it was reserved or 
segregated, so far as may be consistent with the use of the 
land for the purposes of this lease, which latter shall be re¬ 
garded as the dominant use unless otherwise provided herein 
or separately stipulated. 

SEC. 3. .The lessor expressly reserves: 

(a) Rights reserved—Easements and rights-of-zeay. —The 
right to permit for joint or several use easements or rights-of- 
way, including easements in tunnels upon, through or in the 
lands leased, occupied, or used as may be necessary or ap¬ 
propriate to the working of the same or of other lands con¬ 
taining the deposits described in the Act, and the treatment 
and shipment of products thereof by or under authority of 
the Government, its lessees or permittees, and for other public 
purposes. 

(b) Disposition of surface. —The right to lease, sell, or 
otherwise dispose of the surface of the lands embraced within 
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this lease under existing law or laws thereafter enacted, inso¬ 
far as said surface is not necessary for the use of the lessee 
in the extraction and removal of the oil and gas therein: 
Provided, That this reservation shall not apply to any lands 
herein described, title to which has passed from the United 
States. 

(c) Monopoly and fair prices .—Full power and authority 
to promulgate and enforce all orders necessary to insure the 
sale of the production of the leased lands to the United States 
and to the public at reasonable prices, to protect the interests 
of the United States, to prevent monopoly, and to safeguard 
the public welfare. 

(d) Helium.—Pursuant to section 1 of the Act, and sec¬ 
tion 1 of the Act of Congress approved March 3, 1927 (44 
Stat. 13S7), as amended, the lessor reserves the ownership and 
the right to extract, under such rules and regulations as shall 
be prescribed by the Secretary of the Interior, helium from all 
gas produced under this lease, but the lessee shall not be re¬ 
quired to extract and save the helium for the lessor; in case 
the lessor elects to take the helium the lessee shall deliver all 
gas containing same, or portion thereof desired, to the lessor 
at any point on the leased premises in the manner required by 
the lessor, for the extraction of the helium in such plant or 
reduction works for that purpose as the lessor may provide, 
whereupon the residue shall be returned to the lessee with no 
substantial delay in the deliver}- of gas produced from the well 
to the purchaser thereof: Provided. That the lessee shall not, 
as a result of the operation in this paragraph provided for, suf¬ 
fer a diminution of value of the gas from which the helium 







has been extracted, or loss otherwise, for which the lessee is 
not reasonably compensated, save for the value of the helium 
extracted: the lessor further reserves the right to erect, main¬ 
tain. and operate any and all reduction works and other equip¬ 
ment necessary for the extraction of helium on the premises 
leased. 

(e) Taking of royalties. —All rights pursuant to section 
36 of the Act, to take royalties in amount or in value of pro¬ 
duction. 

(f) Casing. —All rights pursuant to section 40 of the Act, 
to purchase casing and lease or operate valuable water wells. 

SEC. 4. Drilling and producing restrictions. —It is coven¬ 
anted and agreed that the rate of prospecting and developing 
and the quantity and rate of production from the lands covered 
by this lease shall be subject to control in the public interest 
by the Secretary of the Interior, and in the exercise of his 
judgment the Secretary may take into consideration, among 
other things, Federal laws, State laws, and regulations issued 
thereunder, or lawful agreements among operators regulating 
either drilling or production, or both. 

SEC. 5. Surrender and termination of lease. —The lessee 
may, on consent of the Secretary of the Interior, first had and 
obtained in writing, surrender and terminate this lease upon 
payment of all rents, royalties, and other obligations due and 
payable to the lessor, and upon payment of all wages and 
moneys due and payable to the workmen employed by the 
lessee, and upon a satisfactory showing to the Secretary that 
the public interest will not be impaired; but in no case shall 
such termination be effective until the lessee shall have made 
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full provision for conservation and protection of the property; 
upon like consent had and obtained the lessee may surrender 
any legal subdivisions of the area included herein. 

SEC. 6. Purchase of materials, etc., on termination of 
lease .—Upon the expiration of this lease, or the earlier term¬ 
ination thereof pursuant to the last preceding section, the lessor 
or another lessee may, if the lessor shall so elect within 3 
months from the termination of the lease, purchase all mate¬ 
rials, tools, machinery, appliances, structures, and equipment 
placed in or upon the land by the lessee, and in use thereon as 
a necessary or useful part of an operating or producing plant, 
on the payment to the lessee of such sum as may be fixed as 
a reasonable price therefor by a board of three appraisers, one 
of whom shall be chosen by the lessor, one by the lessee, and 
the other by the two so chosen; pending such election all equip¬ 
ment shall remain in normal position. If the lessor, or another 
lessee, shall not within 3 months elect to purchase all or any 
part of such materials, tools, machinery, appliances, structures, 
and equipment, the lessee shall have the right at any time, with¬ 
in a period of 90 days, to remove from the premises all the 
materials, tools, machinery, appliances, structures, and equip¬ 
ment which the lessor shall not have elected to purchase, save 
and except casing in wells and other equipment or apparatus 
necessary for the preservation of the well or wells. Any ma¬ 
terials, tools, machinery, appliances, structures, and equipment, 
including casing in or out of wells on die leased lands, shall be¬ 
come the property of the lessor on expiration of the period of 
90 days above referred to or such extension thereof as may 
be granted on account of adverse climatic conditions through¬ 
out said period. 





SEC. 7. Proceedings in case of default. —If the lessee shall 
fail to comply with the provisions of the Act, or make default 
in the performance or observance of any of the terms, cove¬ 
nants. and stipulations hereof and such default shall continue 
for a period of 30 days after service of written notice thereof 
by the lessor, the lease may be canceled by the Secretary of 
the Interior in accordance with section 17 of the Act, as 
amended, and all materials, tools, machinery, appliances, struc¬ 
tures, equipment, and wells shall thereupon become the prop¬ 
erty of the lessor, except that if said lease was earned as a 
preference right pursuant to section 14 of the Act or covers 
lands known to contain valuable deposits of oil or gas, the lease 
may be canceled only by judicial proceedings in the manner 
provided in section 31 of the Act; but this provision shall not 
be construed to prevent the exercise by the lessor of any legal 
or equitable remedy which the lessor might otherwise have. 
A waiver of any particular cause of forfeiture shall not pre¬ 
vent the cancelation and forfeiture of this lease for anv other 

* 

cause of forfeiture, or for the same cause occurring at any 
other time. 

SEC. 8. Heirs and successors in interest. — It is further 
covenanted and agreed that each obligation hereunder shall ex¬ 
tend to and be binding upon, and every benefit hereof shall 
inure to, the heirs, executors, administrators, successors, or 
assigns of the respective parties hereto. 

SEC. 9. Unlazeful interest. —It is also further agreed that 
no Member of. or Delegate to, Congress, or Resident Commis¬ 
sioner, after his election or appointment, or either before or 
after he has qualified, and during his continuance in office, 
and that no officer, agent, or employee of the Department of 
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the Interior, shall be admitted to any share or part in this lease 
or derive any benefit that may arise therefrom; and the pro¬ 
visions of section 3741 of the Revised Statutes of the United 
States, and sections 114, 115, and 116 of the Codification cf 
the Penal Laws of the United States approved March 4, 1919 
(35 Stat. 1109), relating to contracts, enter into and form a 
part of this lease so far as the same may be applicable. 

THE UNITED STATES OF AMERICA, 
By HARRY SLATTERY 

Acting Secretary of the Interior 
(Duly witnessed) BERT O. PETERSON 

(Duly authenticated). 

(Endorsed: Filed August 4, 1944) 
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(Title of district court and cause) 
MEMORANDUM FOR THE CLERK 
(R. pp. 52-53) 

The defendant's motion for summary judgment was grant¬ 
ed: 

1. Because there was no genuine issue as to any material 
fact: 

2. The complaint fails to state a cause of action upon which 
relief can be predicated. 

There was no doubt but that under the law, the Secretary 
of the Interior could cancel the Peterson lease. Nor can it be 
argued that the contractual relationship entered into between 
Peterson and Midwest was an assignment. An examination of 
the instrument involved precludes any such conclusion. It was 
merely what it purported to be, an operating agreement, Peter¬ 
son being to all intents and purposes, the permittee or lease 
owner. 

The recognition by the Department of the Interior of the 
fact of the operating agreement did not operate to give Mid¬ 
west something which the instrument itself did not confer— 
and even if it did, Midwest had actual notice of the default 
of Peterson, and therefore, constructive notice, at least, under 
the statute. On this view of the matter the relationship be¬ 
tween Midwest and Sha-W'a is immaterial because for the pur¬ 
pose of the present proceedings, it is determinative of nothing. 

Matthew F. McGuire 

Associate Justice. 

(Endorsed: Filed August 14, 1944) 
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(Title of district court and cause) 

FINAL JUDGMENT 
(R . p. 54) 

This action having been heard on the defendants’ motion 
for summary judgment and the court having found and held 
that there is no genuine issue as to any material fact and that 
the complaint fails to state a cause of action upon which relief 
can be granted, it is hereby ordered, adjudged and decreed: 

1. That the defendants’ motion for summary judgment be 
and it is hereby granted. 

2. That final judgment be entered for the defendants and 
against the plaintiffs. 

Matthew F. McGuire 

Justice 

Dated: August 14, 1944 
(Endorsed: Filed August 14, 1944) 




No. 8911 


Mntteb States Court of Appeals 

DISTRICT OF COLUMBJA 

Bert 0. Peterson and Midwest Holding Company, a 

Corporation, appellants 

j 

V. 

Harold L. Ickes, Individually and as Secretary of the In¬ 
terior; Oscar L. Chapman. Individually and as Assist¬ 
ant Secretary of the Interior; Fjied W. Johnson, In¬ 
dividually and as Commissioner of the General Land 
Office, appellees 

— 

i 

i 

OX APPEAL FROM FIXAL JUDGMEXT OF THE DISTRICT COURT OF 
THE UXITED STATES FOR THE DISTRICT OF COLUMBIA 

I 

BRIEF FOR APPELLEES 

FOWLER HARDER, 

Solicitor. 

HARRY M. EDpLSTEIN. 

Aksiutant Solicitor. 

ERNEST F. H0M. 

Principal Attorney. Office of the Solicitor. 
Department of the Interior. Washington. D. C„ 

| Attorneys for Appellees. 







SUBJECT INDEX 


Page 

Statement, of case_:_____ 1 

The complaint. 2 

The departmental decisions and records..... 4 

Opinion of District Court....... 5 

Summary of argument. 5 

Argument.. 6 

I. Midwest Holding Company is not a "lease owner” within the 
meaning of section 17 of the Mineral Leasing Act and was 
therefore not entitled to receive the registered mail notice 
required by that statute prior to a cancellation of the lease.. k 

A. Midwest has divested itself of whatever interest it 
might have had in the lease which might conceivably 

have entitled it to claim to be a "lease owner”_ 6 

B The words “lease owner,” as used in section 17, have 
been consistently and reasonably construed by the 
Department of the Interior to include only the title- 
holder of the lease.... $ °\ 

C. The operating agreement between appellants did not 

constitute an assignment or transfer of the lease so 
as to constitute Midwest a "lease owner” under 
section 17___... -g 11. 

D. Whether departmental approval of the operating agree¬ 

ment created privity of contract between the United 

States and Midwest is immaterial... fg \S 

II. The exercise of judgment and discretion by an administrative 
officer in the construction of a statute entrusted to him for 

execution will not be controlled by the courts_ 15 

III. Appellants have no standing to invoke equitable or declaratory 

relief_ 18 

Conclusion___ 20 

TABLE OF AUTHORITIES CITED 

Cases: 

Aronow v. HiU, 87 Mont. 153, 286 Pac. 140 (1930). 14 

Boatman v. Andre, 44 Wyo. 352, 12 P. (2d) 370 (1932). 7 

Bonaparte v. American Vinegar Mfg. Co., 161 Okla. 54, 17 P. 

(2d) 441 (1932). 19 

Carpenter v. Strange, 141 U. S. 87 (1891). 8 

Choate v. Commissioner, — U. S. — No. 93, decided January 29, 

1945. 15 

Denver Joint Stock Land Bank v. Dixon, 57 Wyo. 523, 122 P. (2d) 

842 (1942). 7 

Dobson v. Commissioner, 320 U. S. 489 (1943)_ 6* i5” 


632279—1 


1 


(I) 
























II 

P fLa Pg—Continued. Pact 

Decider Metal Furniture Co. v. Warren, 76 App. D. C. 60, 129 F. 

(2d) 43 (1942), cert, denied 317 U. S. 663 (1942). 19 

East Eighty-Second St. Corporation v. Rogers, 192 App. Div. 

633, 183 N. Y. S. 297 (1920). 19 

Fall v. Eastin, 215 U. S. 1 (1909). 8 

Ickes v. Underwood, 78 App. D. C. 396, 141 F. (2d) 546 (1944); 

cert, denied October 9, 1944___15,17 

Interstate Commerce Commission v. United States ex rel. Waste 

Merchants Ass’n, 260 U. S. 32 (1922). 16 

Keaton v. Bonaparte, 174 Okla. 316; 50 P. (2d) 404 (1935). 19 

Louisiana v. McAdoo, 234 U. S. 627 (1914). 16 

Lyders v. Ickes, 65 App. D. C. 379; 84 F. (2d) 232 (1936). 17 

Miles Laboratories v. Federal Trade Commission, 78 App. D. C. 

326, 140 F. (2d) 683 (1944)... 19 

Millikan v. Crail, 177 Ind. 426. 98 N. E. 291 (1912). 19 

Proctor & Gamble Co. v. Coe, 68 App. D. C. 246, 96 F. (2d) 518 

(1938); cert, denied 305 U. S. 604 (1938). 16 

Red Sheep Canyon Co. v. Ickes, 69 App. D. C. 27, 98 F. (2d) 308 

(1938). 17 

Robinson v. Jones, 119 Kans. 609, 240 Pac. 957 (1925)- 11 

United States ex rel. Alaska Smokeless Coal Co. v. Lane, 250 U. S. 

549 (1919). 16 

United States ex rel. Hall v. Payne, 254 U. S. 343 (1920)_ 16 , H 

United States ex rel. Hess v. Fisher, 223 U. S. 683 (1912)_ 16 

United States ex rel. Jordan v. Ickes, — App. D. C. —, 143 F. 

(2d) 152 (1944), cert, denied 320 U. S. 801, cert, again denied 

— U. S. —.15, 17, 19 

United States ex rel. Riverside Oil Company v. Hitchcock, 190 U. S. 

316 (1903). 16 

United States ex rel. United States Borax Co. v. Ickes, 68 App. 

D. C. 399, 98 F. (2d) 271 (1938); cert, denied 305 U. S. 619 

(1938). 17 

United States ex rel. West v. Hitchcock, 205 U. S. 80, (1937)_16,17 

Wilbur v. United States ex rel. Kadrie, 281 U. S. 206 (1930)_ 16 

Work v. United States ex rel. Rives. 267 U. S. 175 (1925)_ 16 

Statutes: 

Act of February 25, 1920 (41 Stat. 437, 441, 30 U. S. C. sec. 221).. 2, 

4, 5, 6,16 

Act of June 14, 1934 (48 Stat. 955, 28 U. S. C. sec. 400)_ 19 

Act of August 21, 1935 (49 Stat. 674, 30 U. S. C. sec. 221)_ 2, 

4, 5, 6,16 

28 United States Code sec. 400_ 19 

30 United States Code sec. 221_ 2 

Miscellaneous: 

144 American Law Reports 646___ 8 

145 American Law Reports 583...... 8 

51 Land Decisions 241 (1925). 12 

51 Land Decisions 308 (1925)...... 13 

52 Land Decisions 359 (1928)_ 13 


































33ntteij States! Court of Appeals 

DISTRICT OF COLUMBIA 


No. 8911 

Bert 0. Peterson and Midwest Holding Company, a 

Corporation, appellants 


v. 

Harold L. Ickes, Individually and as Secretary of the In¬ 
terior; Oscar L. Chapman, Individually and as Assist¬ 
ant Secretary of the Interior; Fred W. Johnson, In¬ 
dividually and as Commissioner of the General Land 
Office, appellees 

7 * 


OK APPEAL FROM FINAL JUDGMENT OF THE DISTRICT COURT OF 
THE UNITED STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


STATEMENT OF CASE 

This is an appeal from the final judgment of the District 
Court granting appellees’ motion for summary judgment (App. 
69). The action is designated in the caption of the complaint 
as one for declaratory judgment (App. 1), but the prayer is 
for an order directing appellees to reinstate an oil and gas lease 
formerly issued to and held by appellant Peterson, and for 
such other relief as may be proper (App. 8). Appellees’ mo¬ 
tion was made on the grounds that there is no genuine issue as 
to any material fact and that the complaint fails to state a 
cause of action upon which relief can be granted (App. 10). 

(l) 
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The motion was made on the complaint and on certified copies 
of documents which are part of the records of the Department 
of the Interior (App. 11—iS). 

The complaint 

In substance, the complaint (App. 1-9) alleges these facts: 

Peterson received from the General Land Office an oil and 
gas prospecting permit dated November 26, 1929, on certain 
lands in Wyoming, pursuant to the Mineral Leasing Act of 
February* 25.1920 (41 Stat. 437, 441. 30 U. S. C. sec. 221). On 
or about August 20. 1937, he entered into an operating agree¬ 
ment with Midwest Holding Company which was subsequently 
approved by the Department on April 8. 1938. This agree¬ 
ment gave Midwest the right to develop the permit lands for 
oil purposes and bound it to pay all costs of development, in¬ 
cluding rentals and costs of bonds and certain royalties to Pe¬ 
terson on the oil produced (App. 2). On or about September 
7, 1937, Midwest entered into an agreement with Sha-Wa Pe¬ 
troleum Corporation whereby it transferred its right to de¬ 
velop the lands embraced in the Peterson permit to Sha-Wa. 
At the same time it transferred to Sha-Wa similar privileges 
created by an operating agreement relating to the Dengler or 
Oler lease covering certain Montana lands (App. 4). 

Upon application of the operator pursuant to paragraph 4 
of the operating agreement, the Peterson permit was exchanged 
for a lease under section 13 of the Mineral Leasing Act, as 
amended by the act of August 21,1935 (49 Stat. 674,30 U. S. C. 
sec. 221). The lease was issued to Peterson on December 31, 
1938, for a term of 5 years with an annual rental of SI 10.25, 
beginning with the third year of the term. The rental for the 
third year was due and payable in advance on January 1, 
1941, and was not paid. On June 12, 1941, the Land Office 
sent Peterson, who lived at Armstrong, Iowa, a notice by reg¬ 
istered mail of the delinquency and informed him that the 
lease would be recommended for cancellation unless the rent 
was paid within 30 days. On July 14, 1941, Peterson’s attor¬ 
ney answered by letter, stating that the rental on Peterson’s 
lease should be paid by Midwest, requesting a reasonable length 
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of time to adjust the matter, and promising that Peterson would 
pay if Midwest failed to do so. Peterson wrote to John 
Wight, whom he had previously designated as his attorney in 
fact and who was also Vice President of Midwest, requesting 
that Midwest pay the 1941 rental. However, the Land Office 
did not send a notice by registered mail to Midwest (App. 2-4). 

On December 6, 1941, the Land Office wrote to Peterson, in¬ 
forming him that the lease had been recommended for cancel¬ 
lation, but that he would still be required to pay the delinquent 
rental for 1941. Peterson again wrote to John Wight demand¬ 
ing that the rental be paid, but his letter was returned unde¬ 
livered. On December 30. 1941, the Department cancelled 
the lease and notified Peterson of this action on January 13, 
1942. The delinquent rental was subsequently paid (App. 4). 

On February 11, 1942. Maude L. Brown filed an application 
for an oil and gas lease on the lands embraced in the Peterson 
lease. The Land Office wrote Mrs. Browns counsel on No¬ 
vember 6, 1942, that the register of the local land office at 
Cheyenne had been instructed to request her to pay the first 
year’s rental in advance and that when she had done so the 
lease forms would be sent to her for execution. Before Mrs. 
Brown executed a lease. Midwest telegraphed the Land Office 
protesting the cancellation of Peterson's lease and requesting 
that action on Mrs. Brown’s application be deferred until it 
could file further showing. On January 26, 1943. Midwest and 
Peterson filed a formal application for reinstatement of Peter¬ 
son’s lease. On October 23, 1943, the Commissioner of the 
General Land Office denied the application; cn April 3, 1944, 
the Secretary of the Interior affirmed the Commissioner’s de¬ 
cision and on May 23, 1944, denied a motion for rehearing 
(App. 5-6). 

The complaint further alleges the exhaustion of remedies 
in the Department and that the only remaining remedy is by 
application to a court for declaratory judgment (App. 8). 

The complaint prays that the decisions of the Commissioner 
and of the Department be vacated because in violation of the 
applicable statutory provisions; that the Secretary be required 
to reinstate the Peterson lease, and for such other and further 
relief as may be proper and just (App. S-9). 
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The departmental decisions and records 

In appealing to the Department from the Commissioner’s 
decision, appellants’ principal ground was that no notice of 
cancellation had been served upon Midwest as required by 
section 17 of the Mineral Leasing Act, as amended. Subsidiary 
grounds were that the notice served upon Peterson had been 
abandoned, and that even if statutory notice had been given, 
equities required the reinstatement of the lease (App. 6, 14). 
These subsidiary grounds, except for the repetition of the 
second one in the complaint (App. 8), are not urged by appel¬ 
lants as grounds for reversal and may therefore be disregarded. 

In affirming the decision of the Commissioner and in deny¬ 
ing appellants' subsequent motion for rehearing, the Secretary 
held that only the one holding title to a lease is a “lease owner” 
within the meaning of the statute; that the notice of intent 
to cancel given to Peterson was not abandoned; that Midwest 
had Actual notice of the intent to cancel for more than 30 
days before the cancellation of Peterson’s lease so that, in any 
event, it was not prejudiced by the failure to serve the statu¬ 
tory notice; that it had no equities which would justify rein¬ 
statement of the lease; that any standing which Midwest 
might have had under the operating agreement with Peterson 
passed to Sha-Wa; and that the departmental approval of the 
operating agreement between Peterson and Midwest did not 
constitute an acceptance of the benefits of Midwest’s promises 
to Peterson (App. 11. 25). These decisions were part of the 
records of the Department upon which appellees' motion for 
summary judgment was based (App. 10, 11, 25). 

The other records upon which the motion was made con¬ 
sisted of the operating agreement which showed the nature 
of the interest held by Midwest in the Peterson permit, the 
assignment from Midwest to Sha-Wa of its interests under 
the operating agreement, and the application for lease based • 
upon the Peterson permit (App. 10, 28. 35. 44). Together 
with the two decisions, they comprised appellees’ exhibits 1-5. 


5 


Opinion of District Court 

In his opinion (App. 68), Justice McGuire held that Peter¬ 
son was to all intents and purposes the permittee or lease 
owner, that the operating agreement between him and Mid¬ 
west was just that and not an assignment, that approval by 
the Department of the agreement did not give Midwest any¬ 
thing which the instrument did not give, that even if it did 
Midwest had notice of the default in rental payments under 
the lease, and that in view of the foregoing it was immaterial 
what relationship existed between Midwest and Sha-Wa. 

SUMMARY OF ARGUMENT 

Midwest was not a “lease owner’’ within the meaning of 
section 17 of the Mineral Leasing Act and therefore not 
entitled to receive notice of the intended cancellation by regis¬ 
tered mail for two reasons: (1) it had divested itself of what¬ 
ever interest it had in the permit or lease by assignment to 
the Sha-Wa Corporation, and (2) “lease owner” means only 
the lessee or one who has taken title from him by assignment 
or by operation of law. 

The Midwest-Sha-Wa agreement affected interests in real 
property in Montana and Wyoming. The Montana state 
court had no jurisdiction to cancel the instrument so far as 
it concerned the Peterson lands in Wyoming. But assuming 
that the decree of the court had the effect of cancelling the 
agreement in its entirety, Midwest was still not a “lease owner” 
within the meaning of section 17. “Lease owner” can only 
reasonably mean the titleholder of the lease, i. e., the lessee 
or his assignee or successor by operation of law. That mean¬ 
ing is not inconsistent with the legislative history of the pro¬ 
vision. Such is the practical construction which has been 
placed upon the term by the Department of the Interior in 
eight years of administration of the statute. No statute 
requires and no judicial authority has adopted a different 
interpretation. 

Midwest was not the original lessee. Was it an assignee? 
Its operating agreement with Peterson did not constitute an 
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assignment. Peterson retained substantial control over the 
leasehold which is incompatible with an assignment. And the 
provision in the agreement for assignments thereafter to be 
made conclusively negatives any intent that the agreement 
itself was to be an assignment. Approval of the agreement 
by the Department did not and could not give it any greater 
effect. 

In any event, the Secretary's construction of section 17 will 
not be controlled by the courts. It involved the exercise of 
judgment and discretion. And his interpretation is reason¬ 
able and not at variance with the terms of the statute. 

Even if it should be assumed arguendo that Midwest was a 
“lease owner’ who was entitled, but failed to receive notice 
by registered mail, as a matter of fact it did have actual notice 
of the intention to cancel the Peterson lease. Midwest cannot 
therefore be said to have been prejudiced in any substantial 
sense. The omission at worst was one of form, a technicality. 
Hence, a court of equity should not lend its aid to redress the 
omission. 

Coercive relief by mandamus or injunction being unwar¬ 
ranted, Midwest is not entitled to any declaratory relief. 

ARGUMENT 

I 

Midwest Holding Company is not a “lease owner” within the 
meaning of section 17 of the Mineral Leasing Act and was 
therefore not entitled to receive the registered mail notice 
required by that statute prior to a cancellation of the lease 

A. Midwest has divested itself of whatever interest it might have had in 
the lease which might conceivably have entitled it to claim to be a 
“lease owner” 

Appellants’ entire case is built upon the premise that by vir¬ 
tue of the operating agreement. Midw*est acquired a “sub¬ 
stantial” interest in the lease which makes it a “lease owner” 
under section 17. Assuming for the moment that this is true, it 
is undisputed that all right, title, and interest held by Midwest 
under the agreement were assigned by it on September 7,1937, 
to the Sha-Wa Petroleum Corporation (App. 35). The as- 
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signment also transferred similar rights under an agreement 
covering lands in Montana (Dengler lands). If this assign¬ 
ment is still in effect as to the Peterson lands in Wyoming, 
Midwest has no standing to claim that by reason of the agree¬ 
ment it is a lease owner with reference to the Peterson lands, 
since it has divested itself of all rights in that lease which could 
conceivably be relied upon to substantiate its claim. 

In recognition of this fact, appellants set forth at some length 
in their statement of the case the history of litigation insti¬ 
tuted by it against Sha-Wa in a state court of Montana to have 
the assignment cancelled. Judgment was rendered on March 
7, 1941, that Sha-Wa “has no right, title, or interest in or to 
and no right whatsoever to operate or drill for oil and/or gas, 
the premises hereinafter described, namely: * * * [the 
Dengler and Peterson lands] * * *; and that # * * 
Midwest * * * be and is, released and discharged from 
any further liability under the contract described * * * 

and all rights in and to said above-described lands and prem¬ 
ises are returned and restored to plaintiff” (App. 50-51). On 
the basis of this judgment, appellants cavalierly conclude with¬ 
out discussion that: “Admittedly thereby the appellant com¬ 
pany was restored to its full estate in the Peterson leasehold” 
(Appellants’ brief, 1). Certainly appellees have not nor do 
they now make, any such admission. 

Appellees submit that the judgment of the Montana court 
could have no extraterritorial effect upon the rights of Mid¬ 
west and Sha-Wa in the Peterson lands in Wyoming and that 
consequently the agreement is still in existence as to those 
lands. In Wyoming the right of an oil and gas lessee to search 
for oil and gas and to remove it, if found, is a profit a prendre 
and hence an incorporeal hereditament which is an estate in 
land. 


Boatman v. Andre, 44 Wyo. 352,12 P. (2d) 370 (1932 ); 
Denver Joint Stock Land Bank v. Dixon, 57 Wyo. 523, 
122 P. (2d) 842 (1942). 

Also, a royalty interest in oil is ordinarily to be considered 
“real” not “personal” property. Denver Joint Stock Land 
Bank v. Dixon, supra. 
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Under the operating agreement Midwest was given the 
right to develop and operate the permit lands for the production 
of oil and gas (App. 29), and it agreed to pay Peterson royalties 
on such production (App. 31). The right that Midwest had 
to search for oil and gas and to remove it was the same as one 
of the rights that Peterson had under his permit or any lease 
that might be issued thereon, and his right under the agree¬ 
ment to receive royalties was no different in this respect than 
that of any other royalty owner. Under the cases cited, these 
rights would be considered interests in real property. There¬ 
fore, when the right to explore and develop and the obligation 
to pay royalty to Peterson, together with other rights and obli¬ 
gations affecting the .permit lands, were assigned by Midwest 
to Sha-Wa (App. 35), the assignment constituted a transfer 
of interests in real property. 

In this situation it is well established that jurisdiction to 
determine title or interests in real property is restricted to 
courts having jurisdiction over the land and that a decree ren¬ 
dered in one state cannot operate directly upon land in an¬ 
other state and need not be recognized by the courts in the 
latter state. Fall v. Eastin, 215 U. S. 1 (1909); Carpenter v. 
Strange , 141 U. S. 87 (1891); 145 A. L. R. 583; 144 A. L. R. 
646. It is recognized in those cases that a court of equity, 
having jurisdiction of the parties, may render a personal decree 
enforceable upon the parties which may affect indirectly real 
property outside of the state, but such decrees do not of them¬ 
selves operate directly upon the property. Assuming that the 
Montana court could have issued such a decree, it is evident 
from the terms of the decree that it purported to act directly 
upon the interests of Midwest and Sha-Wa in the Peterson 
and Dengler lands; it did not purport to act upon the parties 
in personam. Clearly under the rules cited, the decree had 
no effect upon the interests of the parties in the Peterson lands. 

That appellants, until the filing of their brief on this appeal, 
concurred in this view is evidenced by their statement in para¬ 
graph 10 of their complaint (App. 5) that: “Prior to the can¬ 
cellation of the Peterson lease covering the Wyoming lands 
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embraced in the contract with Sha-Wa, Midwest had given its 
attorneys instructions to commence suit in Wyoming to rtiake 
the Montana judgment effective as to lands covered by the 
Peterson lease.” 

The inescapable conclusion therefore is that the assignment 
between Midwest and Sha-Wa still subsists as a valid agree¬ 
ment insofar as the Peterson lease is concerned and that conse¬ 
quently Midwest has no standing whatsoever to claim that it 
is a “lease owner” of the Peterson lease. At this point, it 
should be noted that the mere fact that the interests held under 
the operating agreement are interests in real property does not 
make the holder of such interests a “lease owner.” The extent 
and character of the interest necessary to constitute the holder 
thereof a “lease owner” is developed in the argument following. 

B. The words “lease owner," as used in section 17, have been consistently 
and reasonably construed by the Department of the Interior to include 
only the title holder of the lease 

Assuming that Midwest's rights to the Peterson lands have 
been restored by the Montana judgment, the facts are un¬ 
disputed that Peterson held the title to the lease in question, 
that he defaulted in the payment of rental, and that he was 
notified of the delinquency, as “lease owner,” in accordance with 
section 17. The lease was therefore properly cancelled for 
nonpayment of rentals unless in addition to Peterson there 
was another “lease owner” upon whom statutory notice was 
required to be, but was not, served. 

Appellees maintain that the only reasonable meaning of 
“lease owner” as used in section 17 is that it means the title 
holder of. the lease, that is, the lessee or any person to whom 
the title has passed by assignment or by operation of law. This 
was the construction placed upon the term by the Secretary 
in deciding this case when it was before the Department 
(App. 11, 25). And this is the construction which has been 
placed upon the term by the Department of the Interior in 
administering the statute since it was enacted almost ten 
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years ago. 1 Nothing in the legislative history of section 17 
or in the words of the section or of any other statute requires 
or even suggests a different interpretation. Nor has any judi¬ 
cial authority adopted a different construction. 

Appellants contend that “lease owner” means any person 
who owns a “substantial interest” in the lease, whatever the 
manner in which such interest was acquired. They claim 
that the words “lease owner” are far more comprehensive than 
the words “lessee” or “assignee” or both. Outside of their 
mere assertion, however, there is nothing in their argument 
to support this contention. Appellants point out the obvious 
fact that section 17 contains both the words “lessee” and “lease 
owner” and that Congress did not expressly say that notice 
should be given only to the lessee or his assignee. From this, 
of course, it does not follow that Congress intended “lease 
owner” to mean someone in addition to the lessee or his assignee, 
to mean anyone with a “substantial interest” in the lease. 

Appellants’ interpretation is administratively unsound and 
therefore could not reasonably have been intended by Con¬ 
gress. In making the term “lease owner” turn upon the word 
“substantial,” which is not susceptible of precise definition, 
appellants would have the Department adopt a loose and 

1 See, for example, the cases listed in this note. In these cases rental 
demand notices were served upon the lessee and in no case was the operator 
of record served with a similar notice. Subsequent cancellations of the 
leases by the Department followed upon nonpayment of the rentals due 
without notification being given the operator. It will be noted that Midtcest 
teas the operator under three of these leases; it did not object to the 
cancellation of the leases. 


Serial No. 

Lessee 

Operator 

Rental de¬ 
manded 
of lessee 

Lease 

can¬ 

celled 

Cheyenne: 

051373. 

Arthur W. Harper_ 

Fred Schnabel. 

Yellowstone Oil Co. 

10/22/41 

10/22/41 

10/22/41 

10/22/41 

10/22/41 

} 10/25/41 

10/24/41 

10/24/41 

12/19/41 
12/24/41 
12/19/41 
12/19/41 
’ 12/19/41 

12/19/41 

12/19/41 

12/19/41 

064655. 

Midwest Holding Co. 

054540. 

N'lna E. Harper. 

Yellowstone Oil Co. 

055410. 

Lloyd B. Near. 

Yellowstone Oil Co. 

055411. 

Lloyd B. Near. 

Yellowstone Oil Co. 

Los Angeles: 

036311 . 

Border Oil Co. 

/B. A. LaSalle. 

\J. L. Van Xisscn. 

Buffalo: 

032049. 

Kenneth Bulklcy_ 

Midwest Holding Co. 

033516. 

Cora K. Keyc.-I. 

Midwest Holding Co. and 
assignment to Dox Domes 
Gas & Oil Co. 




« 
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vague construction where a precise definition is necessary for 
effective administration of the statute. In every instance 
of a proposed cancellation, the Department would be required 
to examine all interests held in leases, no matter how multi¬ 
farious or indirect, to determine whether they were “sub¬ 
stantial.” Overriding royalty interests in particular are often 
created in great numbers in leases. They are frequently as¬ 
signed and reassigned, often being further split up in the 
process. To have to examine each such interest, perhaps trace 
it through numerous transfers, in order to determine if it is 
“substantial” would be a most laborious task. It would 
hamper, if not prevent, effective administration of the statute; 
certainly it would lead to uncertainty and confusion in the 
application of the law. Congress could not conceivably have 
intended the words “lease owner” to have a meaning which 
would surely lead to such results. 

Appellants cite numerous court decisions which purport to 
sustain their interpretation (Appellants’ brief, 15-20). All of 
them are irrelevant. Not one involves a statute in any way 
comparable to section 17, and most of them hold only that the 
term “owner of property” as used in condemnation, mechanics 
lien, special assessment, and like statutes, is construed to in¬ 
clude lessees or holders of other interests less than fee simple 
title in the property. 

Particular stress is laid by appellants upon Robinson v. 
Jones , 119 Kans. 609, 240 Pac. 957 (1925). In that case, a 
Kansas statute imposed a property tax upon oil and gas wells, 
but provided that the value thereof should be apportioned be¬ 
tween the lessor’s interest and the working interest. Taxes 
on the former, the lessor’s interest, were to be assessed to the 
“owner thereof,” taxes on the latter, the working interest, to 
the “owner of the lease.” On the apparent theory that all 
interests in the lease were to be taxed, the court simply held 
that holders of overriding royalties came within the second 
category; they could not come within the first since they held 
interests created from the working interest. Clearly this case 
dealt with an entirely different situation from that presented 
here and is no authority for the point in issue. 
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On the contrary, appellants themselves do not follow the 
Kansas definition. The Richardson case defined “owner of 
the lease” to include all holders of working interests, be such 
interests only fractional overriding royalty interests. Appel¬ 
lants would have “lease owner” include only holders of “sub¬ 
stantial” interests. The two definitions are therefore essen¬ 
tially dissimilar. 

In a final effort to bolster their construction of the words 
“lease owner,” appellants argue that section 17 is a remedial 
statute which gives a remedy for the cancellation of nonpro¬ 
ductive leases and that it should therefore be liberally con¬ 
strued. It is by no means clear that this statute is a remedial 
statute, but it is clear that if it is to be considered as such, the 
remedy created thereby is the remedy of the United States and 
not of the persons who may be interested in oil and gas lands. 
It follows that any liberality of construction which is to be in¬ 
dulged in must necessarily be in favor of the exercise of the 
authority to cancel. 

C. The operating agreement between appellants did not constitute an 
assignment or transfer of the lease so as to constitute Midwest a 
“lease owner” under section 17 

Recognizing the weakness of their interpretation of the term 
“lease owner.” appellants seek to save their case by arguing 
that if appellees’ construction is the correct one, Midwest is 
nevertheless a “lease owner” because the operating agreement 
entered into between it and appellant Peterson is in fact an 
assignment. Appellants attempt to prove this point by show¬ 
ing that section 2 (p) of the lease refers to assignments by op¬ 
erating agreements and that the Department has ruled that 
an operating agreement constitutes an assignment. 

Appellants misconstrue the rulings of the Department. The 
departmental opinions cited in their brief (pp. 24^26) go no 
further than to hold that an instrument denominated an op¬ 
erating agreement in form may constitute an assignment in 
fact. They do not hold that all operating agreements are as¬ 
signments. Whether they are or not depends upon the terms 
in the particular agreement. As a matter of fact, in the last 
sentence of the quotation from Associated Od Company, 51 


# 
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L. D. 241 (1925), set forth on page 25 of appellants’ brief, the 
Department expressly stated that: 

* # * The determination of the question as to 

whether any proposed arrangement is or is not an assign¬ 
ment or merely an operating agreement must be made 
upon a full disclosure of all facts in the case and can not 
be reached as an abstract proposition of law. 

Section 2 (p) of the lease must be construed in view of this 
position of the Department. That section (App. 61) simply 
states the agreement by the lessee “not to assign this lease or 
any interest therein by an operating agreement or otherwise” 
without the consent of the Secretary. Obviously, it refers only 
to the fact that an assignment may be effected by an operat¬ 
ing agreement. 

The Department has indicated what type of operating agree¬ 
ment it might consider to be an assignment in its opinions in 52 
L. D. 359 (192S), and 51 L. D. 308 (1925), both cited in appel¬ 
lants’ brief at pages 24 and 26. In the first opinion, the De¬ 
partment referred to an operating agreement in which 
“* * * the operator is given full control of the permit and 

there is merely a reservation of an unspecified royalty interest 
to the permittee. * * *”; in the second opinion, to 

“* * * an operating agreement which made the operator 
the real party in interest as to a permit or lease, with the per¬ 
mittee or lessee, merely holding a reserved royalty.” 

An examination of the operating agreement between Peter¬ 
son and Midwest (App. 28-34) reveals that Peterson retained 
much more than a mere royalty interest. By paragraph 4 
of the agreement he agreed to file applications for extension 
of the permit and applications for leases and to take such action 
before the Department as Midwest should request, doing all 
things necessary for maintenance and protection of the rights 
of the parties. He agreed in paragraph 5 to assign any future 
lease or leases granted on the permit to Midwest at its request. 
He retained the right to cancel the agreement on Midwest’s 
failure “to comply with each and every provision and require¬ 
ment of this contract” (par. 9), and the right “to examine and 
inspect all operations conducted on said permit lands here- 
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under, and all records of production from said lands” (par. 10). 
Viewing the agreement as a whole, it is clear that no interest 
was created in Midwest as an “owner” of either the permit 
or the lease. 

That appellants themselves did not intend the agreement 
to constitute an assignment is demonstrated by Peterson’s 
agreement in paragraph 5 (App. 30) to assign any lease granted 
on the permit to Midwest, or any qualified person designated 
by Midwest. If the agreement constituted an assignment of 
the permit, it would not have been necessary to incorporate 
such a provision. To date there has been no assignment made 
of the lease. 

Since the agreement did not purport to be and in legal effect 
was not an assignment of the lease, approval of the agreement 
by the Department did not, of course, give it that effect. The 
Secretary’s approval of an operating agreement is a mere recog¬ 
nition of the operator as a qualified driller and a finding that 
there is nothing in the agreement to conflict with the terms 
of the permit or lease. 

Appellees’ conclusions are squarely supported by judicial 
authority in Aronow v. Hill, 87 Mont. 153, 286 Pac. 140 (1930). 
Campbell, the holder of an oil and gas prospecting permit like 
Peterson’s, entered into an operating agreement with Royal 
Canadian Oil Company which was identical in substance with 
the Peterson-Midwest agreement (General Land Office files, 
Great Falls 051863, Pt. I). Campbell assigned his permit to 
defendant Hill who applied for leases on the basis thereof. 
Plaintiff Aronow protested the application, claiming that she 
was the owner of the permit and therefore entitled to the 
leases. As one source of title she claimed to be the successor 
in interest of Royal Canadian. The Commissioner of the 
General Land Office rejected the protest, holding that the op¬ 
erating agreement did not effect an assignment of the permit. 
The Secretary affirmed. Held, the construction of the in¬ 
strument by the Department was correct. 2 

* The determination by appellees in this case that the operating agreement 
was not &n assignment involves the kind of issue the determination of which 
by the Department, it is submitted, should not in any event be disturbed 
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D. Whether departmental approval of the operating agreement created 
privity of contract between the United States and Midwest is imma¬ 
terial 

Appellants argue (Appellants’ brief, 27-30) that in view 
of their interpretation of the term “lease owner” it is wholly 
immaterial whether there exists any privity between the 
United States and Midwest. However, they state that al¬ 
though the Department has recognized that an operating 
agreement like the one in question is an assignment of the 
lessee’s estate, it is appellees’ position that such an assignment 
cannot make the operator or assignee a “lease owner” because 
there is a want of privity of contract or estate between such 
party and the United States. Appellants therefore proceed 
to attempt to prove that such privity was created in this case 
by departmental approval of the operating agreement. 

Appellants entirely mistake appellees’ position. It is ap¬ 
pellees’ position that an assignment is necessary to constitute 
one other than the original lessee a lease owner, that in the 
absence of an assignment one other than the original lessee 
cannot be a lease owner, that the operating agreement here did 
not constitute an assignment, and that consequently Midwest 
did not become a lease owner. In appellees’ view of the case, 
it is, therefore, immaterial whether approval of the operating 
agreement created privity of contract between Midwest and 
the United States. The question being irrelevant in view of 
both parties, it is unnecessary to devote further attention to it. 

II 

The exercise of judgment and discretion by an administrative 
officer in the construction of a statute entrusted to him for 
execution will not be controlled by the courts 

The arguments of both parties in this case reveal clearly 
that the basic point at issue is what interpretation should be 

by the courts. Choate v. Commissioner. — U. S. —. No. 93, decided Jan¬ 
uary 29. 1945; Dobson v. Commissioner. 320 U. S. 489 (1943); Jokes v. 
Underwood. 78 App. D. C. 396, 141 F. (2d) 546 (1944). cert, denied October 
9, 1944; United States ex rel. Jordon v. Jckes, — App. D. C. —, 143 F. 
<2d) 152 (1944), cert, denied 320 U. S. 801, cert, again denied — U. S. —■. 
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given to the term “lease owner” as used in section 17 of the 
Mineral Leasing Act, as amended. The Secretary’s action 
was taken pursuant to that section and necessarily required a 
determination by him of what constitutes a “lease owner.” In 
making that determination, in the absence of any legislative 
definition of the term, the Secretary necessarily exercised judg¬ 
ment and discretion, and his construction of the statute was 
the product of his judgment and discretion. 

In this situation, it is a familiar principle that in passing 
upon an application for mandamus or mandatory injunction 
to compel an administrative officer to adopt a certain construc¬ 
tion of a statute which has been committed to him for execu¬ 
tion, the courts are not concerned with the correctness of the 
construction which the officer has given to the statute, but will 
consider only whether or not that construction is possible under 
the terms of the statute. If the statute is not so clear and 
unambiguous as to demonstrate that the construction given to 
it by the administrative officer is clearly wrong, the court will 
not attempt to control the officer’s judgment merely because 
the court prefers a different construction. 

United States ex rel. Riverside Oil Company v. Hitch¬ 
cock, 190 U. S. 316 (1903); 

United States ex rel. West v. Hitchcock, 205 U. S. 80 
(1907); 

United States ex rel. Hess v. Fisher, 223 U. S. 683 
(1912); 

Louisiana v. McAdoo, 234 U. S. 627 (1914) ; 

United States ex rel. Alaska Smokeless Coal Co. v. Lane, 
250 U. S. 549 (1919); 

United States ex rel. Hall v. Payne, 254 U. S. 343 (1920); 

Interstate Commerce Commission v. United States ex 
rel. Waste Merchants Ass’rc, 260 U. S. 32 (1922) ; 

Work v. United States ex rel. Rives, 267 U. S. 175 
(1925); 

Wilbur v. United States ex rel. Kadrie, 281 U. S. 206 
(1930); 

1 Proctor & Gamble Co. v. Coe, 68 App. D. C. 246, 96 F. 
(2d) 518 (1938); cert, denied, 305 U. S. 604 (1938); 
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United States ex rel. United States Borax Co . v. I ekes, 
68 App. D. C. 399,98 F. (2d) 271 (1938); cert, denied, 
305 U. S. 619 (1938); 

Red Sheep Canyon Co. v. Ickes, 69 App. D. C. 27, 98 F. 
(2d) 308 (1938); 

Ickes v. Underwood, 78 App. D. C. 396, 141 F. (2d) 
546 (1944); cert, denied October 9, 1944; 

United States ex rel. Jordan v. Ickes, — App. D. C. —, 
143 F. (2d) 152 (1944); cert, denied. 320 U. S. 801; 
cert, again denied — U. S. —. 

Lyders v. Ickes, 65 App. D. C. 379,84 F. (2d) 232 (1936). 

In United States ex. rel. Hall v. Payne, 254 U. S. 343,347-348, 
the court observed that the decision of the Secretary of the 
Interior, rejecting relator's application for certain public lands, 
rested upon a possible construction of an act of Congress. The 
court said: 

* * * He could not administer or apply the act 
without construing it, and its construction involved the 
exercise of judgment and discretion. The view for 
which the relator contends was not so obviously and 
certainly right as to make it plainly the duty of the 
Secretary to give effect to it. The relator, therefore, is 
not entitled to a writ of mandamus. * * * 

In this case, it was impossible for the Secretary to determine 
Midwest's right to reinstatement of the lease without resolv¬ 
ing the question whether or not it is included within the term 
“lease owner" as used in section 17. The construction adopted 
by the Secretary is not at variance with the terms of the statute. 
It is in harmony with its language and purpose and with the 
consistent practice of the Department. It may be conceded 
that the statute gave every lease owner whose lease was sub¬ 
ject to cancellation under its provisions, a right to notice served 
in accordance with its terms, but someone must decide who 
the lease owners are. See United States ex rel. West v. Hitch¬ 
cock, 205 U. S. 80, 85, 86. As the Secretary was expressly 
authorized to administer the statute, he necessarilv had au¬ 
thority to determine the persons affected by its provisions. 




18 


His determination was neither arbitrary nor capricious and 
may not be controlled by the courts. 

Appellants apparently do not disagree with the principles 
just stated. However, they seek to bring this case within the 
rule that a court will step in where an administrative officer 
has interpreted and applied a statute contrary to its plain 
meaning. To have this principle apply, it is necessary to show 
that the meaning of the statute is clear and unambiguous. 
Do the words “lease owner” in section 17 clearly and unmis¬ 
takably mean “any person who has a substantial vested in¬ 
terest in a lease?” To so state appellants' position is to reveal 
its weakness, for appellants have not, nor, it is submitted, 
could it reasonably be demonstrated that their interpretation 
is the only proper one. 

Ill 

Appellants have no standing to invoke equitable or declaratory 

relief 

A. It will be noted from an examination of appellants’ 
brief that they no longer deny that Midwest had actual notice 
of the intent to cancel the lease. However, since this point is 
referred to in the complaint (paragraph 7, App. 3), it will be 
briefly disposed of to show that appellants have no equitable 
basis for maintaining the present action even if it should be 
decided that Midwest is a “lease owner” within the meaning 
of section 17. 

From the facts found in the Department’s decision of April 
3. 1944 (App. 21), which facts are not disputed by appellants, 
it clearly appears that for more than 30 days prior to cancella¬ 
tion Midwest had actual notice of the intent to cancel the 
lease. It thus had the same opportunity to avoid the conse¬ 
quences of Peterson’s default as would have been the case had 
notice been served upon it by registered mail. Hence Midwest 
was hot. in fact, prejudiced by not being served with the statu¬ 
tory notice and in consequence is not entitled to relief upon 
equitable considerations, its sole ground for relief being a 
matter of form rather than substance. 
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cu 

Keaton v. Bonaparte, 174 Okla. 316, 50 P. (2d) 404 
(1935); 

Bonaparte v. American Vinegar Mfg. Co., 161 Okla. 54, 
17 P. (2d) 441 (1932); 

Millikan v. Crail, 177 Ind. 426, 9$ N. E. 291 (1912); 

East Eighty-Second St. Corporation v. Rogers, 192 App. 
Div. 633; 1S3 N. Y. S. 297 (1920). 

B. While it is true that the Declaratory Judgment Act of 
June 14, 1934 (48 Stat. 955/28 U. S. C. sec. 400) provides an 
additional remedy for suitors in Federal courts, it has been 
held that the act does not extend the jurisdiction of the Federal 
courts to enable them to render declaratory judgments in mat¬ 
ters in which they do not exercise jurisdiction to grant direct 
relief. 

Doehler Metal Furniture Co. v. Warren, 76 App. D. C. 
60, 129 F. (2d) 43 (1942), cert, denied 317 U. S. 663 
(1942); 

Miles Laboratories v. Federal Trade Commission, 78 
App. D. C. 326,140 F. (2d) 683 (1944) ; 

United States ex rel. Jordan v. I ekes, — App. D. C. —, 
143 F. (2d) 152 (1944); cert, denied 320 U. S. 801; 
cert, again denied — U. S. —. 

In the present case, it is submitted that the court should not 
grant any coercive relief controlling the judgment and discre¬ 
tion of the Secretary of the Interior. It follows under the 
rule just cited that the court should not grant any declaratory 
relief. 3 

*In the caption of the complaint, the defendants (appellees) are named 
individually and by their official titles, and in paragraph 1 (App. 1), the 
plaintiffs declare that “said defendants are sued individually and in their 
official capacities.” However, the statement of the plaintiffs’ alleged cause 
of action which follows, relates exclusively to official action taken by the 
appellees with respect to the cancellation of an oil and gas lease of public 
lands. There is no allegation that the appellees, or any of them, have done 
anything as individuals which affected the appellants in any way. On the 
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CONCLUSION 

The judgment of the court below was right and should be 
affirmed. 

Respectfully submitted. 

Fowler Harper, 

Solicitor, 

Harry M. Edelstein, 

Assistant Solicitor, 

^, Ernest F. Hom, 

principal Attorney, Office of the Solicitor, 

\ • All of the Department of the Interior, 

V .; * ‘ Attorneys for Appellees. 

\. j- February 26, 1945. 

contrary, the complaint specifically alleges (in paragraphs 12, 13. 14, and 
15; App. 5-7), that the action of which appellants complain was taken 
by appellees in their official capacities. Moreover, the relief which they 
request similarly would compel appellees to take action in their official 
capacities. It follows that appellants have failed to state a cause of action 
against appellees individually. 
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